
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

E.  Ernes t  Go lds te in
and Peggy R. Goldst.ein

for Redeterminat ion of Def ic iency or for Refund of
Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1974 through 1977 and New York
City Non-Resident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City of
New York for the Years 1976 and 1977.

that the said
forth on said

AFFIDAVIT OF MAITING

is  the  pe t i t ioner
the last kn

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
ee*+i:Fied mai l  upon E. Ernest Goldstein,and Peggy R. Goldstein the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

E.  Ernes t  Go lds te in
and Peggy R. Goldstein
Armor ia l  I I -2CH 1884
Vi l lars -S-01low, SI, I ITZERIAND

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of November, 1982.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

E.  Ernes t  Go lds te in
and Peggy R. Goldstein

for Redeterminat ion of Def ic iency or for Refund of
Personal fncome Tax under Art ic le 22 of the Tax
law for the Years 1974 through 1977 and New York
City Non-Resident Earnings Tax under Chapter 46,
Ti t . le U of the Administrat. ive Code of the City of
New York  fo r  the  Years  1976 and 1977.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Emil io A. Dominiami the represent.at ive of the pet iLioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Emil io A. Dominiani
C o u d e r t  B r o s . ,  P a n  A m  B l d g .
200 Park
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

the representat ive
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wrapper is the

Sr.lorn to before me this
26th day of November, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7982

E.  Ernes t  Go lds te in
and Peggy R. Goldstein
Armor ia l  I I -2CH 1884
ViI lars-S-011ow, SWITZERTAND

Dear  Mr .  &  Mrs .  Go lds te in :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax traw, any proceeding in court  to
review an adverse decision by the Stat.e Tax Commission can only be inst i tuted
under Art . ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
Lhe Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l f  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Emil io A. Dominiami
Couder t  Bros. ,  Pan Am Bldg.
200 Park
New York,  NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

E. ERNEST GOIDSTEIN AND PEGGY R. GOIDSTEIN

for Redeterminat ion of Def ic iency or for Refund
of Personal Income Tax under Art . ic le 22 of the
Tax Law for the Years L974 Lhrough 1977 and New
York City Non-Resident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code
of the City of New York for the Years 7976 and
1977 .

DECISION

Pet i t ioners ,  E .  Ernes t  Go lds te in  and Peggy R.  Go lds te in ,  Armor ia l  I I -2CH

1184 '  V i l la rs -S-Ol low,  Swi tzer land,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the years 1974 through 1977 and of New York City non-resident earnings tax

under Chapter 46 Ti t le U of the Administrat ive Code of the City of New York for

the years L976 and 1977 (File Nos. 22952, 25896 & 29595).

A formal hearing was held before Robert  F. Mul l igan, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  september  24 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Emi l io  A .

Dominianni,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin

C a h i 1 l ,  E s q . ,  o f  c o u n s e l ) .

ISSTIES

I .  Whether the nonresident pet i t ioners are ent i t led to exclude for

purposes of the New York State personal income tax and New York City nonresident

earnings tax al l  or part  of  the income excluded under sect ion 911 of the

Internal Revenue Code (pertaining to ci t . izens or residents l iv ing abroad).

I I .  Whether the late f i l ing penalty for 1977 was properly imposed.
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F]NDINGS OF FACT

(Findings of Fact Nos. 1 through 72 were st ipulated by the parLies)

1 .  Dur ing  the  taxab le  years  1974 th rough 1977,  pe t i t ioner ,  E .  Ernes t

Goldstein (hereinafter '?pet i t ionerrr  wi l l  refer only to E. Brnest Goldstein) was

a partner in the New York law firm of Coudert Brothers and the French law

partnership of Coudert Freres

2.  a .  Couder t  Brothers

its New York Off ice. off ices

United States.

had, during the years in issue, in addit ion to

in several  locat ions both within and without the

b. Coudert  Freres is the law f i rm which conducted the pract ice in

P a r i s ,  F r a n c e .

3. Throughout the taxable years 1974 through 1977, pet i t ioner was engaged

in the pract ice of law in the Paris off ice of Coudert  Freres.

4. Pet i t ioner and his wife maintained no place of abode, permanent or

otherwise, io,  and were not residents of,  New York at any t ime during 1974

through 7977.

5. At al l  t imes during L974 through 1977, pet i t ioner and his wife main-

tained a permanent place of abode in,  and were bona f ide residents of,  France.

6. For each of the years in issue, pet i t ioner had earned income from

fore ign  sources  wh ich  qua l i f ied  fo r  the  $25r000.00  exc lus ion  f rom gross  income

provided by sect ion 911 of the Internal Revenue Code (t t IRC $911 exclusion") as

then in effect.

7. a. During each of the relevant years, petit ioner's distr ibutive share

partnership income from Coudert Brothers al locable to New York sources was

fo l lows:

o f

a s
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YEAR
DISTRIBUTIVE

SHARE

PARTNERSHIP
ATTOCATION

FACTOR

72.6a%
6e.2s%
70.e4%
68.67%

SHARX
AI,I,OCABI,E

TO NEW YORK

197 4
19  75
1.976
7977

$75 ,760
7r ,076
76,502
85,647

$  104 ,352
702,637
107  ,840
L24 ,722

New York Distr ibutive Share
($104 ,352  x  72 .60%)
Less :
Unreimbursed Business Expenses
($4 ,284  x  72 .60%)
Keogh Plan
($4,908 x 72.60"1, )

Partnership Modif icat ions
($2 , I47  x  72 .60%)

New York Adjust.ed Gross fncome
Before  IRC $911 Exc lus ion

b.  Dur ing  each o f  the  re levant  years ,  no  par t  o f  pe t i t ioner rs  share

of partnership income from Coudert  Freres was al locable to New York.

8. Pet i t ioner paid and incurred in each of the years in issue unreimbursed

business expenses and Keogh PIan contr ibut ions attr ibutable to both Coudert

Brothers and Coudert .  Freres income. The total  of  these i tems is al locable

between income from Coudert  Brothers and Coudert  Freres on a proport ionate

b a s i s .

9. Pet i t ioner had New York modif icat ions ( increases in incorne) result ing

from New York unincorporated business tax which is al locable ent irely to

Coudert  Brothers income.

10.  For  each o f  the  years  1974 th rough 1977,  pe t i t ioner 's  New York  ad jus ted

gross income, including al l  adjustmenls other than IRC $911 exclusion, is as

fo l lows:

197 4

$75 ,760 .  oo

(3 ,110 .00)

(3 ,563 .00)

1  ,559 .  00

$70 ,646 .00
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1975

New York Distr ibut ive Share
($102 ,637 x  69 .25%)
L e s s :
Unreimbursed Business Expenses
( 9 4 , 1 9 8  x  6 9 . 2 5 % )
Keogh Plan
($4,320 x  69 .25%)
Add:
Partnership Modif icat ions

New York Adjusted Gross Income
Before  IRC $911 Exc lus ion

t976

New York Distr ibut ive Share
( $ 1 0 7 , 8 4 0  x  7 0 . 9 4 % )
L e s s :
Unreimbursed Business Expenses
( $ 3 , 6 4 9  x  7 0 . 9 4 % )
Keogh PIan
($4 ,981 x  70  .94"1)
Add:
Partnership Modif ications
($3 ,807  x  70  .94%)

New York Adjusted Gross Income
Before IRC $911 Exclus ion

t977

New York Distributive Share
( I24 ,772  x  68 .67%)
less :
Unreimbursed Business Expenses
(94 ,102  x  68 .67%)
Keogh PIan
(9s ,374  x  68 .67%)
Add:
Partnership Modif ications
($3,920 x 68.67%)

New York Adjusted Gross Income
Before IRC S911 Exclus ion

$71 ,076 .00

(2 ,907  . 00 )

(2 ,992 .0A)

1  , 684 .00

$66  , 861  . 00

$76 ,502 .  00

(2  ,589 .  oo  )

(3  ,534.  oo)

2 ,701 .00

$73 ,080 .00

$85 ,647 .  00

(2 ,817 .  oo)

(3  ,690.  oo)

2 ,692 .00

$81  ,832  .  00
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11. For the 7977 Laxable year,  pet i t ioner was also ent i t led to a New Jobs

Cred i t  in  the  amount  o f  $1  ,327.0A.*

12. Pet i t ioner f i led form 2688 and obtained from the Internal Revenue

Service an extension of t ime unt i l  August 15, 1978 in which to f i le his Federal

income tax return for the year ended December 31, 7977 .

13. Internal Revenue Service News Release IR-2040, dated September 29,

1978 granted an extension of t ime to f i le 1977 federal  income tax returns to

al l  taxpayers who were residing or travel l ing outside the United States and

Puerto Rico on Apri l  17, 1978 and who also qual i f ied for the foreign earned

income exclusion for the tax year 1977 Lo November L5, 1978.

14. Pet i t ioner and his wife were residing outside the United States and

Puer to  R ico  on  Apr i l  17 ,  1978.

15. Pet i t ioner and his wife f i led t imely New York State income tax

nonres ident  re tu rns  fo r  the  years  7974,1975 and 1976.  They  f i led  a  t ime ly

City of New York Nonresident Barnings Tax Return for 7976. Their  1977 New York

State Income Tax Nonresident Return and City of New York Nonresident Earnings

Tax Return were f i led on November 15, 1978.

L6. The partners of Coudert  Brothers and Coudert  Freres are the same and

hold the same percentage of ownership in each partnership.

17 .  The $25,000.00  Federa l  exc lus ion  was app l ied  to  the  pe t i t ioner 's  to ta l

earnings from the two partnerships.

18. The Audit  Divis ion issued statements of audit  changes and not ices of

def ic iency to pet i t ioner and his wife as fol lows:

a)  0n Apr i l  4 ,  1978,  a Not ice of  Def ic iency was issued to pet i t ioner
and h is  wi fe  for  $7,696.27 in  addi t ional  New York State personal
income tax due, plus interest for the years 1974 and 7975.

: ' r  Refers  to  the  mod i f i ca t ion  prov ided fo r  by  sec t ion  6 I2 (c ) (15)  o f  the  Tax
law.
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b) 0n Apri l  5,  1979 a Not ice of Def ic iency was issued to pet i t ioner
and h is  w i fe  fo r  $3 ,908.90  in  add i t iona l  New York  S ta te  persona l
income tax and $162.50 in addit ional New York City nonresident
earnings tax due, plus interesL for the year 1976.

c )  0n  January  25r  1980,  a  Not ice  o f  Def ic iency  was issued to  pe t i -
t ioner for $3 ,286.40 in addit ional New York State personal income tax
and $180.81 in addit ional New York City nonresident earnings tax for
1977 p lus  pena l t ies  under  sec t ion  685(a) (1 )  o f  the  Tax  Law o f  $520.16
for fai lure to f i le a t imely return, as wel l  as interest.

Pet i t ioner and his wife protested the def ic iencies insofar as they 1)

disal lowed the use of the IRC $911 exclusion which pet i t ioner had appl ied

against j -ncome from Coudert  Brothers for each year;  and 2) imposed the penalty

for fai lure to f i le a t imely return for the yeax 1977.

Other adjustments made by the Audit Division have apparently not been

contested ( i .e.  adjustments relat ing to Keogh Plan, unincorporated business tax

modif icat ions, disal lowance of deduct ions from self-employment earnings for New

York  C i ty  non- res ident  earn ings  tax  purposes ,  e tc . ) .

CONCTUSIONS OF tAW

A. That under sect ion 61 of the Internal Revenue Code, a United States

ci t izen, regardless of his residence, must include in his gross income al l  of

his i tems of income whether they are from United States sources or from foreign

sources. Sect ion 911 of the Internal Revenue Code provides an except ion to

this general  rule.  For the tax years at issue, Internal Revenue Code sect ion

911 al lows the pet i t ioner to exclude from his federal  gross income up to

$25,000.00 in compensat ion for personal services performed in a foreign country.

Therefore, the pet i t ionerrs federal  adjusted gross income for each of the tax

years at issue properly excludes $25r000.00 under Internal Revenue Code sect ion

9 1 1  .
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B. That the start ing point for determining the New York adjusted gross

income of a nonresident.  is his Federal  adjusted gross income from which the

i tems of income, gain, Ioss and deduct ion, including any partnership share of

such i tems, derived from New York sources are selected. Sect ion 632 of the Tax

Law prov ides :

"(a) The New York adjusted gross income of a nonresident
individual shal l  be the sum of the fol lowing:

(1) The net amounl of i tems of income, gain, loss and
deduct ion enter ing into his federal  adjusted gross income,
as def ined in the laws of the United States for the taxable
year,  der ived from or connected with New York sources,
including:

(A) his dist .r ibut ive share of partnership income,
gain, Ioss and deduct ions, determined under sect ion six
hundred th i r ty -seven,  .  .  . " .

C. That the New York adjusted gross income of a nonresident partner

includes "only the port . ion derived from or connected with New York sources of

such partner 's distr ibut ive share of i tems of partnership income, gain, loss

and deduct ion  en ter ing  in to  h is  federa l  ad jus ted  gross  income. . . " .  Tax  Law

sect ion  697 (a )  .

D. That i f  a partnership carr ies on a profession both within and without

New York State, " the i tems of income, gain, loss and deduct ion attr ibut.able to

such. . .  p ro fess ion . . .  must  be  appor t ioned and a l loca ted  to  th is  S ta te  on  a  fa i r

and equitable basis.  .  . ' r .  An al locat ion percentage derived from a three factor

formula of property,  payrol l  and gross income is appl ied to the partnershiprs

i tems of income, gain, loss and deduct ion to determine the partnership port ion

a l locab le  to  New York  sources .  20  NYCRR sec t ion  131.13 .

E. That "( t)he New York adjusted gross income of a nonresident partner

shal l  include his distr ibut ive share of al l  i tems of partnership income, gain,

loss and deduct ion enter ing int .o his Federal  adjusted gross income to the
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extent such items are derived fron or connected with New York sources, i .e.,

a t t r i bu tab le  to  . . . ( a )  p ro fess ion . . .  ca r r i ed  on  i n  t h i s  S ta te . . . " .  20  NYCRR

sec t i on  134 .1 .

F.  That  any  mod i f i ca t ions  descr ibed in  Tax  Law sec t ion  6 I2 (b)  o r  (c ) ,

which relate to an i tem of parLnership income, gain, loss, or deduct ion, must

be made in accordance with the partnerts distr ibut ive share for federal  income

tax purposes of the part icular i tem, but the modif icat ion is l imited to the

port ion of the part icular i tem derived from or connected with New York sources.

T a x  L a w  s e c t i o n  6 3 7 ( c ) .

G. That Tax Law sect ion 612(b) provides for var ious modif icat ions increasing

federal  adjusted gross income. I t  does not require the adding back of the

$25r000.00 exclusion from federal  gross income authorized by Internal Revenue

Code sect. ion 911. t 'The necessity for add-backs to overcome the effect of

federal  exclusions is recognized in Sect ion 637 (subd. c),  which requires

modif icat ion of a nonresident partnerts income pursuant to sect ion 612. Yet

sec t ion  612 (subd.  b ) ,  wh ich  met icu lous ly  p rov ides  in  some 22 separa te  paragraphs . .

for such addbacks, says nothing about the $25,000.00 federal  exclusion from a

nonresident 's earned income.rr  In the Matter of Richard B. and Kathanne H.

Webster ,  e t .  a I ,  56  N.Y.2d  532,  535 (Ct .  App.  7982) .

H. That the resulL approved by the Court  of  Appeals

ensured in the matter at hand by segregat ing the port ion

Revenue Code sect ion 9lL exclusion which is attr ibutable

Coudert  Brothers income from the port ion attr ibutable to

in Webster mav be

of the Internal

to  pet i t ioner 's

his Coudert Freres

income. Pet i t ioner 's New York State partnership source income is to be conputed

by taking his Federal  partnership distr ibut ive share of Coudert  Brothers
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income, less the port ion of the sect ion 911 exclusion appl icable thereto, and

mult iply ing i t  by the three factor formula percentage.

I .  That in the instant case, the amount includible as net earnings from

self-employment for the purpose of Chaptex 46, Ti t le U of the Administrat ive

Code of the City of New York for 1975 and 1977 is the pet i t ionerrs partnership

distr ibut ion from Coudert  Brothers less the al located port ion of the sect ion

911 exclusion mult ipl ied by the partnership al locat ion percentage, except that

for the year t977 the deduct ion which is not al lowed pursuant to sect ion 280C

of the Internal Revenue Code shal l  be al lowable.

J.  That the pet i t ioners'  1977 New York State Income Tax Nonresident

Return and City of New York Nonresident Earnings Tax Return were timely filed

in accordance with Finding of Fact i l13'r .

K. That the pet i t ion of E. Ernest Goldstein and Peggy R. Goldstein is

granted to the extent that the penalty imposed pursuant to sect ion 585 (a) of

the Tax Law is cancel led and also to the extent that the Department of Taxat ion

and Finance is directed to al locate the Internal Revenue Code sect ion 911

exclusion to pet i t ionerst New York income as provided in Conclusions of Law t tHtt

and "f" .  The pet i t ion is otherwise denied and the not ices of def ic iency,

except as modif ied hereby, are sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

N 0v 2 61982
ACTING

STATE TAX COMMISSION


