
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Barbara Lubin Goldsmith

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncorne
Tax under Article 22 of the Tax Law for the Year
1973 .

AFFIDAVIT OF MAIIINC

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, aud that on
the 18th day of June, 1982, he served the within notice of Decision by
certified mail upon Barbara lubin Goldsmith, the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Barbara trubin Goldsmith
655 Park Ave.
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unAer the exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the petit . ioner.

says that the said
set forth on said

addressee is the petit ioner
$rapp€r is the last knowu address

Sworn to before rne this
l8th day of June, 1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Barbara Lubin Goldsmith

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

AT IDAVIT OF }TAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Hirschel l  E. Levine the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lovrs:

H i rsche l l  E .  Lev ine
Eisner & Lubin
250 Park Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the excl-usive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of  the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t j

the representat ive
said wrapper is the

i s
on

Sworn to before me this
l8 th  day  o f  June,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEtV  YORK 12227

June 18, 7982

Barbara lubin Goldsmith
655 Park Ave.
New York, NY 10021

Dear  Ms.  Go ldsmi th :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax lar+, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be insLituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigat.ion Unit
Albany, New York L2227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc: Petit ionerts Representative
Hirschell  E. levine
Eisner & Lubin
250 Park Ave.
New York, NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

BARBARA LUBIN GOIDSMITH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1973.

DECISION

Pet i t ioner ,  Barbara Lubin Goldsmith,  655 Park Avenue,  New York,  New York

70021'  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income tax under Ar t ic le  22 of  the Tax law for  the year  1973 (Fi Ie No.

21639).

Pet i t ioner  waived a formal  hear ing and requested the Tax Commission to

issue a decis ion herein based upon the record as i t  is  present ly  const i tu ted.

The State Tax Commission hereby renders the fo l lowing decis ion.

ISSUE

I {hether  or  not  a New York res ident  mav c la im on

tax return a net  operaLing loss deduct ion in  excess

operat ing loss deduct ion c la imed by that  ind iv idual

income tax return.

h is  or  her  personal  income

of the amount of the net

on  h i s  o r  he r  f ede ra l

FINDINGS OF FACT

1.  Pet i t ioner ,  Barbara  Lub in  Go ldsmi th ,  sus ta ined a  ne t  opera t ing  loss

for  the  taxab le  year  end ing  December  31 ,  7976 in  the  amount  o f  $8971469.00 .

2 .  Pet i t ioner  has  been s ince  1973 and s t i l l  i s  a  res ident  o f  the  Sta te  o f

New York. She f i led a New York State income tax resident return for 1973 and

pa id  a  tax  o f  $28 '339.00 .  Pet i t ioner  a lso  f i led  a  New York  res ident  re tu rn  fo r

1974 and pa id  a  tax  o f  $269,179.26 .
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3 .  On May 9 ,  1977,  pe t i t ioner  f i led  a  c la im fo r  c red i t  o r  re fund o f

personal income tax for the year 1973 in the amount of $28,339.00 on the basis

o f  a  car ryback  o f  1976 ne t  opera t ing  loss .

4 .  0n  or  about  May 9 ,  L977,  pe t i t ioner  f i led  a  c la im fo r  c red i t  o r  re fund

of  persona l  income tax  fo r  the  year  7974 in  the  amount  o f  $83 1547.00  based on  a

carryback of I976 net operat ing loss.

5. On November 16 , 1977 the Audit Division issued a Voucher For Income

Tax Refund (Form IT-111) grant ing 7973 tax refund in the amount of $23'359.00

a n d  $ 8 3 , 5 4 7 . 4 6  f o r  1 9 7 4  p l u s  i n t e r e s t  o f  $ 7  , 7 6 5 . 0 2  f o r  a  t o t a l  o f  $ 1 1 4 , 6 7 1 . 4 8 .

I t  s ta ted ,  in  par t ,  tha t :

"The New York net operat ing loss deduct ion is the exact sane amount
as properly al lowable for federal  income tax purposes. The Federal
net operat ing loss deduct ion being the amount of loss needed to br ing
Federal  taxable income to zero or the amount of loss avai lable,
wh icheve r  i s  l ess .  "

6 .  On  Feb rua ry  27 ,

the c la im for  refund for

Pe t i t i one r  t ime l y  f i l ed  a

1978,  the Audi t  Div is ion issued a parLja l -  denia l  of

1973  d i sa l l ow ing  same to  t he  ex ten t  o f  $4 '980 "00 .

pet i t ion  w i th  respec t  there to

CONCI.USION OF TAW

A.  Tha t  sec t i on  6L2 (a )  o f  t he  Tax  Law p rov ides  i n  pa r t  t ha t :

"The New York adjusted gross income of  a res ident  ind iv idual  means
his federal  adjusted gross income as def ined in the laws of  the
Uni ted States for  the t .axable year ,  wi th the modi f icat ions speci f ied
i n  t h i s  s e c t i o n . "

B.  That  deviat ion f rom Federal  adjusted gross income may only be permi t ted

in those l imi ted instances provided by the legis lature in  the appl icable

statute.  The New York Tax law does not  permi t  such deviat ion wi th respect  to

ne t  ope ra t i ng  l oss  ca r r yback .  See  Ma t te r  o f  Gu rney  v .  Tu l l y ,  51  N .Y .2d  818 '

reve rs ing  67  A .D .2d  303 ,  on  the  d i ssen t i ng  op in ion  o f  S ta ley ,  J r . ,  J .  t he re in . )
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C.  That .  the  d isa l lowance o f  a  por t ion  o f  pe t i t ioner 's  ne t  opera t ing  loss

carryback for 7973 was proper and in accordance with the intent and meaning of

sec t ion  6 I2 (a)  o f  the  Tax  Law.  (Mat te r  o f  She i ls  v .  S ta te  Tax  Comniss ion ,

determinat ions of State Tax Commission conf irmed by Special  Term, Albany Co.,

op in i -on  John T .  Casey ,  J . ,  95  Misc .  2d .  505,  reversed by  Appe l la te  D iv is i -on ,

3 r d  D e p t . ,  7 2  A . D . 2 d , 8 9 6 ,  r e v e r s e d  b y  C o u r t  o f  A p p e a l s ,  5 2  N . Y . 2 d  9 5 4 .  r e i n s t a t i n g

determinat ion on basis of Matter of  Gurney, supra.)

D. That the pet i t ion of Barbara Lubin Goldsmith is hereby denied.

DATED: Albany, New York

JUN 1 I i9B2
STATE TAX COMMISSION


