
STATE 0F NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Steven M. Goldr ing

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7977 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon steven M. Goldr ing, the pet i t ioner in the within
proceedinS, bY enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Steven U. Goldr ing
209 Sycamore  Dr .
Meta i r ie ,  lA  70005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn  Lo  be fore  me th is
9th day of November, 7982.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IJAW
SECTION I74

tha t  the  sa id  addressee is the pet i t ioner
forth on said wra 1 S the last known
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7982

St.even M. Goldr ing
209 Sycamore Dr.
Meta i r ie ,  LA 70005

Dear  Mr .  Go ldr ing :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany Couaty, within 4 nonths from the
date  o f  th is  no t ice .

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
traw Bureau - l i t igation Unit
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Fredr ic  M.  Lassman
37 F ishermans Dr .
Port  Washington, NY 11050
Taxing Bureau' s Representat ive



STATE OF NE\1l YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

STEVEN M. GOIDRING

for Redetermi-nat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  7977.

DECISION

Pet i t ioner ,  S leven M.  Go ldr ing ,  209 Sycamore  Dr ive ,  Meta i r ie ,  lou is ianna

70005,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax law for the year 7977 (Fi Ie No.

26692) .

A  fo rmal  hear ing  was he ld  be fore  Rober t  F .  Mu l l igan ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  14 ,  1981 aL  9 :30  A.M.  Pet i t ioner  appeared by  Fredr ic  M.

lassman, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. ( Irwin levy,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

I^ihether the Audit .  Divis ion properly disal lowed the adjustment to income

taken by the nonresident pet i t ioner for al imony payments made by him.

FINDINGS OF FACT

1.  0n  March  13 ,  1979,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner,  Steven M. Goldr ing, proposing an adjustment increasing

pet i t ioner 's  New York  S ta te  persona l  income tax  due by  $3r761.85 .  The ad jus tnent

was based on  the  d isa l lowance o f  the  exc lus ion  o f  $25,504.00  under  sec t ion  601(c )1

1 
Alaho,rgh the Statement of Audit  Changes refers to sect ion 601(c) of the
Tax law,  i t  wou ld  appear  tha t  sec t ion  601(a) (2 )  (C)  was in tended.
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of the Tax larp and the addit ion of a modif icat ion for al locable expenses attr ibu-

tab le  to  i tems o f  tax  p re fe rence o f  $717.00 .  0n  or  about  March  26 ,  1979,  pe t i -

t ioner f i led an amended return which ref lecled the disal lowed exclusion of

$25,504.00  and computed the  mod i f i ca t ion  fo r  a l1ocab1e expenses .  Pet i t ioner ,

however,  also deducted $18,000.00 in temporary al imony paid as a deduct ion from

gross incone. 0n Apri l  6,  L979, the Audit  Divis ion issued to pet i t ioner a Not ice

o f  Def ic iency  asser t ing  $3r761.85  in  tax  as  proposed by  the  Sta tement  o f  Aud i t

Changes,  p lus  in te res t .

2.  Whi le the perfected pet i t ion of Steven M. Goldr ing claims that a

certain refund and/or credit  was handled improperly by the Audit  Divis ion, i t

is impossible to determine from the record herein whether that was the case.

The issue at the hearing was conf ined to whether the Audit  Divis ion had properly

disal lowed the adjustment to income taken by the nonresident pet i t ioner for

al imony paynenLs nade in 7977.

3. During L977 ,  pet i t ioner was a resident of Connect icut and a general

partner in a New York partnership. The partnership was the major source of his

income. Pet i t ionerts former spouse was also a resident of Connect icut,  at

Ieast up unt i l  the f i l ing of her complaint against pet i t ioner for divorce, in

Apr i l  o r  May o f  1977.

4. The judgment of divorce dated June 6, 1978 (subsequent to the year at

i ssue)  p rov ided tha t  pe t i t ioner  was to  pay  h is  fo rmer  w i fe  the  sum o f  $30,000.00

per year in unal located al inony and chi ld support  commencing Apri l  1,  1978. I t

a lso  prov ided tha t  in  the  event  pe t i t ioner ts  g ross  income exceeded $65r000.00

per  year ,  bu t  was  less  than $75,000.00  per  year ,  pe t i t . ioner  was to  pay  h is

former wife 50% of such addit ional income; and further,  thaL pet i t ioner was to

pay  h is  fo rmer  w i fe  33  I /3% o t  such gross  income as  exceeded $75,000.00  per  year

b u t  w a s  l e s s  t h a n  $ 1 0 0 , 0 0 0 . 0 0  p e r  y e a r .
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5. Pet i t ioner contends that the Audit  Divis ion's fai lure to al low the

al inony deduct ion to nonresident.s of New York State, whi le permit t ing i t  for

New York residents, is discr iminatory and thus violat ive of sect ion 1 of the

14th Amendment to the United States Const i tut ion. He also maintains that the

provision in the judgment of divorce relat ing to increased al imony for gross

income over  $65,000.00  ( i .e .  the  50% and 33  1 /3%paf t i c ipa t ion  ra tes)  shows the

relat ionship of the al imony to pet i t ioner 's partnership distr ibut ion.

CONCTUSIONS OF tAW

A. That the New York adjusted gross income of a resident individual is

h is  Federa l  ad jus ted  gross  income fo r  tha t  year ,  sub jec t  to  the  mod i f i ca t ions

spec i f ied  by  sec t ion  672 o f  Ar t i c le  22  o f  the  Tax  law.

B. That the adjusted gross income of a nonresident individual is def ined

for purposes of Art ic le 22 of the Tax Law as the net amount of income, gain,

loss and deduct ion enter ing into his Federal  adjusted gross income, derived from

or connected with New York sources. Sect ion 632(a) .  Income and deduct ions from

New York  sources  is  de f ined bv  subd iv is ion  b  o f  the  same sec t ion .  as  fo l lows:

" (1 )  f tems o f  income,  ga in ,  loss  and deduct ion  der ived  f rom
or connected with New York sources shal l  be those i tems
at t r ibu tab le  to :

-r. .L -r.

" (B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on
i n  t h i s  s t a t e . r l

The above-quoted language enconpasses deduct ions for such i tems as entertainment

and away-from-home expenses.

C. That for taxable years beginning before January 1, 1977 ,  al imony

paytnents ( t .axed t .o the recipient thereof) were Lreated, under the Internal

Revenue Code, as i temized deduct ions of the obl igor spouse. fnternal Revenue

Code former Sect ion 215. The New York resident who i temized deduct ions on his
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personal income tax return received the ful l  tax advantage of al imony paid.

The nonresident who i temized deduct ions on his New York personal income tax

return received the tax advantage of alimony paid to the extent of the limitation

percentage.

D. That pursuant to the Tax Reform Act of 1976, the al imony deduct ion was

changed from an i temized deduct ion to a deduct ion in determining adjusted gross

income.  In te rna l  Revenue Code Sect ion  62(13) ,  as  added by  Pub.  t r .  No.94-455,

90 Stat.  1520 (1976).  The purpose was to make the deduct ion avai lable to

taxpayers who elected the standard deduct ion, as wel l  as to those who elected

to  i temize  the i r  deduc t ions ,  H.R.  Rep.  No.  94-658,  94 th  Cong.  r  2nd Sess .  13 ,

r e p r i n t e d  i n  [ 1 9 7 6 ]  U . S .  C o d e  C o n g .  &  A d .  N e w s  2 9 0 8 .

By the very def ini t ion of New York adjusted gross income the resident

obl igor spouse receives the benef i t  for al imony paid.

For purposes of the New York personal income tax, the nonresident can

no longer reap any tax benef i t  for al i rnony paid.

E. That,  in determining whether to award al imony, and the durat ion and

amounL of fhe award, Connect icut (and New York2) courts give pr imary considerat ion

to means and needs: the income, f inancial  resources and earning abi l i ty of  the

obl igor spouse; and the needs and independent means of the recipient spouse.

Conn.  Gen.  S ta t .  Ann.  Sec t ion  46b-82.  deCossy  v .  deCossy ,  772 Conn.  202;

Stoner  v .  S toner ,  163 Conn.  345;  Shrager  v .  Shrager r  l44  Conn.  483.  Shou ld

there occur a substant ial  change in the circumstances of ei ther party,  such as

2 t t . y .
712:;

Domestic Relat ions Law Sect ion 236. Fomenko v. Fomenko, 50  A .D .2d
A .D .2d  732 ;Lipman v. Lipman, 38 A.D .2d 5561 Aronson v.

Bruce  v .  B ruce ,  275  A .D .  808 .
Aronson, 29
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the obl igor spouse's loss of employment,  the court  is authorized to set aside

or al ter the amount of al imony previously set.  Conn. Gen. Stat.  Ann. Sect ion

4 6 b - 8 6 ( a ) .  C o n r o y  v .  C o n r o y ,  3 2  C o n n .  S u p .  9 2 .

There exists a wel l -establ ished relat ionship between the obl igor

spouse's income and the amounL of al imony awarded by the court .  However,

al i rnony is not a deduct ion attr ibutable to pet i t ioner 's profession carr ied on

in  th is  s ta te ,  w i th in  the  mean ing  o f  sec t . ion  632(b) ( f ) (g ) .3  Pet i t ion  o f  Dan ie l  C .

Mac lean,  S ta t .e  Tax  Commiss ion ,  May 15 ,  1981.

F. That the const i tut ional i ty of  the laws of New York, such as sect ion

632 af the Tax Law in this instance, is presumed at the administrat ive level of

the State Tax Conmission.

G. That the pet i t ion of Steven M.

Not ice  o f  Def ic iency  is  sus ta ined.

DATED: Albany, New York

Goldr ing is hereby denied and the

N0\1 0I 1982
{*

A  cTtN
I I

To conclude otherwise might
are taxable to a nonresident

raise the quest ion
recipient spouse

COMMISSIONER

of whether such amounts
under  Ar t i c le  22 .

STATE TAX COMMISSION



I  cannot  s ign a decis ion against  pet i t ioner ,  Steven M. Goldr ing,
because the proposed f ind ing is  both inequi tab le and i r ra t ional .

Pet i t ioner  is  a  non-res idenL,  whose income is  der ived f rom
sources wi th in  New York State.  Pet i t ioner  pays a l imony to  h is
former wi fe ,  who is  a lso a non-res ident .  This  dec is ion wishes to
tax the income,  but  to  d isa l low the a l imony deduct ion.

If the deduction for al imony were merely one of the i temized
deduct ions which pet i t ioner  could make use of  on h is  Federa l
Schedu le  A  ( such  as  cha r i t ab le  con t r i bu t i ons ,  e t c . ) ,  pe t i t i one r
would have no problem. In  that  case the deduct ion would be permiss ib le
under  the Tax Law Sect ion 635(c)  (1)  ,  which a l lows non-res ident
taxpayers the same deduct ions that  are avai lab le to  res ident  taxpayers,
wi th  some except ions that  are not  re levant  here.

The reason for  the taxpayer 's  problem in  th is  case is  the
action of the Federal Government in L977, making the al imony deduction
an "adjustment  to  income" instead of  any " i temiZed deduct ion."
This  was done as an "act  o f  mercy"  to  a l low users of  the s tandard
deduct ion to  reduce the i r  income by a l imony paid.  Thus,  the deduct ion
for al imony paid was shoved into "adjustments to income" although
ph i l osoph ica l l y  i t  d id  no t  rea11y  be long  the re .

"Adjustments to  income" were meant  to  a11ow a business
man-taxpayer  to  deduct  cer ta in  costs  of  do ing business,  before arr iv ing
at  h is  ad justed gross income.  Consequent ly ,  New York State does not
a l low a non-res ident  taxpayer  to  make adjustments unless such
ad jus tmen ts ,  under  Tax  Law Sec t i on  632 (b ) (1 ) ,  de r i ve  f rom a  bus iness ,
t rade ,  p ro fess ion ,  o r  occupa t ion  ca r r i ed  on  i n  t h i s  s ta te .  The
reason for this is obvious. A taxpayer who derived income from a
business in  New York State could not  make adjustments to  such income
based upon business t ravel  re la t ing to  a second job per formed only
in Connecticut. However, payments of al imony do not fa11 within the
ca tego r ies  con temp la ted  i n  Tax  Law Sec t i on  632 .

The deduction for al imony payrnents was more properly an
i tem ized  deduc t i on ,  no t  d i rec t l y  re la ted  to  the  taxpaye r ' s  sou rce  o f
income.  The Hear ing Of f icer  now wishes to  use Sect ion 632 to
d isa l low the taxpayer 's  use of  h is  a l imony deduct ion,  because the a l imony
is  no t  "a t t r i bu tab le  to "  a  bus iness ,  t rade ,  p ro fess ion  o r  occupa t ion
ca r r i ed  on  i n  New York  S ta te .  Th i s  resu l t  i s  c lea r l y  i nequ i tab le ,  and
was noL intended by Section 632 of the Tax Law. Furthermore, the
Federal Government never intended to harm the economic interests of
al imony payers, in making the L977 change. Nor did New York State
have such an intent when it  conformed to the said Federal change.



As r  t " " r ra  of  the above,  unt i l  leg is la t ive change is  made
to  Sec t i on  632 ,  t o  re f l ec t  t he  recen t l y  b roadened  ca tego r ies  o f
"adjustments to  income,"  I  propose that  the Tax Conrn iss ion adopt
the  po l i cy  tha t  a l imony  fa l l s  w i th in  Sec t i on  632 (b ) (1 ) (B ) ,  s i nce
i t  can be sa id to  be an i tem at t r ibutable to  a bus iness,  t rade,
profess ion or  occupat ion carr ied on in  th is  s tate.  The basis
for this interpretation is that an award of al imony is always
based upon the income of the person paying al imony. This is
the prime consideration of the Court making such an award.
Therefore,  the a l imony adjustment  is  a t t r ibutable to  the business,
t rade or  profess ion carr ied on in  New York State.  The instant
pet i t ioner ,  a l though a Connect icut  res ident ,  der ives a lm"ost  a l l  o f
his income from his New York State j  ob. His paprents of al imony
are  p red i ca ted  upon  the  i ncome d rawn  f rom tha t  j ob ,  i . e . ,  f r om
h is  bus iness ,  t rade  o r  p ro fess ion  ca r r i ed  on  i n  t h i s  s taEe .

There can be no doubt  that  any other  in terpretat ion is
both inequi tab le and i r ra t ional ,  and defeats  the genera l  purpose
of the al imonv deduction.

I  D ISSENT:

(r,

- \  \ \

$*W
MARK 

-FRI
LANDER

Conrnis s i r


