
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mathi lda Goldberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
7 9 7 6  &  7 9 7 7 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mathi lda Goldberg, the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Mathi lda Goldberg
1.62-27 73rd  Ave.
F lush ing ,  NY 11368

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
Lhe United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
forth on id wrapper

Sworn to before me Lhis
29th day of December, 7982.

ADMIT\ISTER
?O TAX I,AW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Mathi lda Goldberg
162-27 73rd Ave.
F lush ing ,  NY 11368

Dear  Ms.  Go ldberg :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 1.2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

cc:  Pet i t ioner 's  Representa t ive
I ra  J .  A l tchek
I r a  J .  A l t c h e k  &  C o . ,  C P A ' s
65 S.  Route  303
B1auve l t ,  NY 10913
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mathi lda Goldberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 6  &  1 9 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and
of the Department of Taxat ion and Finance, over 18
the 29th day of December, 1982, he served the with
cert i f ied mai l  upon Ira J.  Al tchek the represenLat
within proceeding, by enclosing a true copy thereo
postpa id  wrapper  addressed as  fo l lows:

MFIDAV]T OF MAIIING

says that he is an employee
years of age, and that on

in  no t ice  o f  Dec is ion  by
ive of the petitioner in the
f  in  a  secure lv  sea led

Ira J.  Al tchek
I r a  J .  A l t c h e k  &  C o . ,  C P A f s
65 S. Route 303
Blauve l t ,  NY 10913

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last.  known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

the representat ive
said wrapper is the

i s
on

t

Sworn to before me this
29th day of December, 1982

OATIIS FLjRSUAI\TT . TO .TAX $AI{
.SECTION lfiL



STATE OF NEW VORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MATHIIDA GOIDBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les
22 and,30 of the Tax law and Chapter 46,
Ti t1e T of the Administrat ive Code of the City
of New York for the Years 1976 and 1977.

Whether pet i t ioner was a person required to

for and pay over withholding tax with respect to

wi l l fu11y fai led to do so, thus becoming l iable

6S5(g)  o f  the  Tax  Law.

DECISION

col lect,  t ruthful ly account

A.  S ter l ing  Go ld  L td .  and

for a penalty under sect ion

Peti t ioner,  Mathi lda Goldberg, 162-27 73rd Avenue, Flushing, New York

11368, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State and New York City personal income tax under Art ic les 22 and 30

of the Tax law and Chapter 46, Ti t le T of the Administrat ive Code of the City

of New York for the years 7976 and 1977 (FiLe No. 24153).

A  fo rmal  hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York  on  May 18 ,  1982 a t  10 :45  A.M.  Pet i t ioner  appeared by  I ra  J .  A l tchek  & Co.

( I r a  J .  A l t c h e k ,  C . P . A . ) .  T h e  A u d i t  D i v i s i o n  a p p e a r e d  b y  P a u l  B .  C o b u r n ,  E s q . ,

( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSUE
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FINDINGS OF FACT

1. By a Notice of Deficiency and two (2) Statements of Deficiency al l

dated JuIy  31,  1978,  the Audi t  Div is ion not i f ied pet i t ioner ,  Math i lda Goldberg,

of a deficiency for the years 7976 and 7977 in the following amounts:

YEAR
Te76
r977
Totaf

NEId YORK STATE-*-$1;585.66-

1  , 953 .85
$3 ,536 .85

NEW YORK CITY-S-Eio50-

144 .00
$1,o-i4ld

This  asser ted  de f ic iency ,  to ta l l ing  $4r550.85 ,  covered var ious  w i thho ld ing  tax

periods during 7976 and 1977 and related to unpaid withholding taxes due from

A.  S ter l ing  Go ld  l td .

2. A. Ster l ing Gold [ td.  ("Goldtt)  was a corporat ion engaged in purchasing

the motion picture r ights to books and in the product ion and distr ibut ion of

mot ion  p ic tu res .

3. Pet i t ioner was one of the or iginal  incorporators and was the sole

stockholder of Go1d. She had provided the rnoney needed to form Gold.

4. At the t ime of incorporat ion, pet i t ioner was l isted as an off icer of

Gold and also as a person authorized to sign checks, in cases of emergency, on

beha l f  o f  GoId .

5. During Lhe years at issue, pet i t ioner was a cler ical  employee of an

ar t i f i c ia l  p lan t  company.  Pet i t ioner 's  ro le  w i th  Go ld  was as  i t s  so le  s tockho lder

and source of in i t ia l  f inancing. Pet i t ioner was not employed by Gold nor did

she receive any salary from Gold. She neither prepared nor signed tax returns

for Gold nor did she sign checks on behalf  of  Gold. She was not act ive in i ts

management or operat ion. She neither hired nor f i red employees or off icers of

GoId .  I t  i s  unc lear  whether  o r  no t  pe t i t ioner  was ac tua l l y  an  o f f i cer  o f  Go ld

during the years at issue herein.
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6 .  GoId  was opera ted  by  pe t i t ioner rs  son,  one Leonard  Go ldberg ,  now

deceased, who had a background in the theatre and entertainment industry.

7. Several  of  the copies of Form IT-2703 (Reconci l iat ion of Personal

fncome Tax l{ i thheld) and IT-2707 (Employerrs Return -  Personal Income Tax

I,{ i thheld),  submitted at the hearing and pertaining to withholding tax of Gold,

bore the signature of leonard Goldberg. No such forms bearing pet i t ioner 's

signature were introduced at the hearing.

CONCLUSIONS OF tAW

A. That the personal income tax imposed by Art ic le 30 of the Tax Law for

the year 1976 and also by Chapter 46, Ti t le T of the Administrat ive Code of the

City of New York for the years beginning after December 31, L976, is by i ts own

terms t ied into and contains essent ial ly the same provisions as Art icLe 22 of

the Tax Law. Therefore, in addressing the issues presented herein, unless

otherw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f  Ar t i c le  22  sha l l

be deemed references (though inci ted) to the corresponding sect ions of Art ic le

30 and Chapter  46 ,  T i t le  T ,  respec t ive ly .

B. That where a person is required to col lect,  t ruthful ly account for and

pay over withholding taxes and wi l l fu l ly fai ls to col lect and pay over such

taxes ,  sec t ion  685(g)  o f  the  Tax  Law imposes  on  such person t 'a  pena l ty  equa l  to

the total  amount of tax evaded, not col lected, or not accounted for and paid

o v e r .  t t

C. That sect ion 685(n) of the Tax law def ines a person, for purposes of

sec t ion  685(g)  o f  the  Tax  t raw,  to  inc lude:

"an individual,  corporat ion, or partnership or an oft icer or employee
of any corporaLion. . .who as such off icer,  employee or member is under
a duty to perform the act in respect of which the violat ion occurs. "
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D. That the quest ion of who is a "person" required to col lect and pay

over withholding taxes is to be determined on the basis of the facts presented.

Some of the factors to be considered include whether pet i t ioner owned stock,

signed tax returns, or exercised authori ty over the employees and the assets of

the  corpora t ion .  (McHugh v .  S ta te  Tax  Comm. ,  70  A.D.2d 987. )  0 ther  fac to rs  to

be considered are whether the person derived a substant ial  parL of his income

from the corporat ion or had the r ight to hire and f i re employees. (Maclean v.

S t a t e  T a x  C o m m . ,  6 9  A . D . 2 d  9 5 7 ,  a f f ' d .  4 9  N . Y . z d  9 2 0 .  S e e  a l s o  M a l k i n  v .  T u l l y ,

6 s  A . D . 2 d  2 2 8 . )

B. That pet i t ioner,  Mathi lda Goldberg, {das not a person under a duty to

col lect and pay over withholding taxes on behalf  of  A. Ster l ing Gold l td.

Although she invested her money in Gold and was i ts sole stockholder,  she

exercised no control  over the affairs or operat ion of Gold or i ts employees,

did not s ign checks or tax returns on behalf  of  Gold and was neither an employee

of  nor  rece ived a  sa la rv  f rom Gold .

F. That the pet i t ion of Mathi lda Goldberg is granted and the Not ice of

Def ic iency  da ted  Ju ly  31 ,  7978 is  cance l led .

DATED: Albany, New York

Drc 29 1982
STATE TAX COMMISSION


