
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leo & Ruth L. Git l in

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 8  &  7 9 6 9 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Leo & Ruth L. Git l in,  the pet. i t ioners in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

leo & Ruth L. Git l in
10  H i l lburn  Rd.
S c a r s d a l e ,  N Y  1 0 5 8 3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of December, 7982.

/4

AUI}iORIZED TO ADM
OATHS PURSUANT TO
SECTION I74

ISTM
IA)( IJAT

that the said
forth on said

addressee
wrapper 1s

is the pet i t ioner
the last known address

t--



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3, 1982

Leo & Ruth l .  Git l in
10 Hi l lburn Rd.
Scarsda le ,  NY 10583

D e a r  M r .  &  M r s .  G i t l i n :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  Lo review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - I i t igat ion Unit
Albany, New York L2221
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMM]SS]ON

cc :  Pet i t ioner?s  Representa t ive

Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

tEO GITTIN and RUTH t. cITtIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 1968 and 7969.

DECISION

Pet i t ioners ,  leo  Gi t l in  and Ruth  l .  G i t l in ,  10  H i l lburn  Road,  Scarsda le ,

New York 10583, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of.  the Tax Law for the years

1968 and 1969 (Fi le No. 29645) .

A formal hearing was scheduled to be held before Robert  A. Couze, Hearing

Off icer,  at  the off ices of the State Tax Commission, Two l{or ld Trade Center,

New York ,  New York ,  on  January  27 ,  1982 a t  1 :15  P.M.1  however ,  on  mot ion  du ly

made without opposit ion and granted, pet i t ioners advised said Hearing 0ff icer

that they desired to waive said hearing and to submit the case to the State Tax

Commission based on the ent ire record contained in the f i le.  PeLit ioners

appeared pro se. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Barry M.

B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet. i t ioners are ent i t led to any

where the Departnent of Taxat ion and Finance

for years 1968 and 1969 but did not issue a

1978 and a  Not ice  o f  Def ic iencv  un t i l  1979.

rel ief  against penalty and interest

was aware  in  1 ,974 o f  tax  de f ic ienc ies

Statement of Audit Changes until
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FINDINGS OF tr'ACT

1.  Pet i t ioners ,  Leo Gi t l in  and Ruth  l .  G i t l in ,  were  the  sub jec t  o f  a

Federal  audit  by the Internal Revenue Service for the years 1968 and \969,

which resulted in a determinat ion of addit ional taxable income for each year.

The pet i t ioners fai led to not i fy the Department of Taxat. ion and Finance of the

federal  changes as required by sect ion 659 of the Tax Law.

2. On July 3L, 1978, the Audit  Divis ion issued against pet i t ioners a

Statement of Audit  Changes assert ing the fol lowing:

"A search of our f i les fai ls to show a New York State income tax
return f i led under your name. Therefore, your New York State income
tax l iabi l i ty is computed pursuant to Sect ion 681(a) of the New York
State fncome Tax Law.

1968 1969
New York taxable income

Tax on above
Less: statutory credit
Tax due

PERSONAT INCO}IE TAX DUE

Sec t ion  685 (a )  pena l t y  G  25% o f  $2025 .06  =  9506 .27
Sec t i on  685 (a ) (1 )  pena lLy  @ 2212% o f  $3373 .40  =  9759 .02
Sec t i on  685 (a ) (2 )  pena l r y  G  25% o f  93373 .40  =  $843 .35

Total PenalLv

$24,en.oo $34;560.00

$  2 ,050 .06  $  3 ,398 .40
25 .00  25 .00

{-r;68m 5-3f73.z0

$s3e8.46

2108.64"

0n December 31, 1979, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner  based on  the  Sta tement  o f  Aud i t  Changes fo r  $5 ,398.46  in  tax  and

$ 5 , 9 3 3 . 1 4  i n  p e n a l t y  a n d  i n t e r e s t .

3.  Pet i t ioners assert  that they had t imely f i led their  1968 and 1969 New

York State income tax returns, and that they had paid the taxes due as wel l ,

but because of the passing of t ime they were unable to produce proof.

4 .  SubsequenL Lo  a  conference he ld  January  12 ,  1981,  the  pe t i t ioners ,  no t

being able to sustain that they in fact had paid the taxes in issue, executed a
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Part ial  Withdrawal of Pet i t ion and Discont inuance of Case, dated March 4, 1981,

whereby said pet i t ioners agreed to and paid the amount of the asserted tax but

disagreed as to the inclusion of penalty and interest.  Accordingly,  the only

i tem remaining in issue is the demand to cancel the penalty and interest.

5.  Pet i t ioners base their  demand on the doctr ine of laches, as they

asserL the Audit  Divis ion was aware of the results of the Federal  audit  in 1974

but did not issue the Statement of Audit  Changes unt i l  July 31, 1978, thereby

result ing in penalt ies and excessive accumulated interest.

CONCTUSIONS OF I,AW

A.  That ,  pursuant  to  subd iv is ions  (a ) ,  (a ) ( t )  and (a ) (2 )  o f  sec t ion  685

of the Tax Law, upon the failure to file a tax return and to pay the amount of

tax due, there shal1 be added to the amount required to be shown as tax an

addit ional amount,  unless i t  is shown that such fai lure is due to reasonable

" "ur " .1  
Pet i t ioners  have no t  es tab l i shed tha t  reasonab le  cause ex is ted  fo r

their  fai lure to f i le returns or pay the Lax due.

B.  That  sec t ion  684 o f  the  Tax  Law prov ides  tha t .  " ( i ) f

i -ncome tax is not paid on or before the last date prescr ibed

for  pa lnnent ,  in te res t  on  such amount . . .  sha l l  be  pa id  fo r  the

l a s t  d a t e  t o  t h e  d a t e  p a i d . . . " .

C. That there is no provision in Art ic le 22 of the Tax

for the waiving of interest.

Ch.  1005 laws o f
returns required

1970 re le t te red  (a )  to  (a )  ( t )
to  be  f i led  a f te r  December  31 ,

any amount of

in  th is  a r t i c le

period from such

Law which al lows

and added (a) (2) appl icable
1 9 6 9 .

1

Lo



D. That the

lawful ly imposed

(McMahan v. State

E. That  the pet i t ion here in is  denied and

is  susta ined.

DATED: Albany, New York STATE TAX
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State of New York may not be estopped from col lect ing taxes

and remaining unpaid; accordingly,  laches does not apply.

T a x  C o m m . ,  4 5  A . D .  2 d  6 2 4 . )

that the Not ice of Def ic iencv

COMMISSION

DEC031982 .:--'ffi
ACTING PRESIDENT


