
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Yolan Gi lbert AIT'IDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Yolan Gi lbert ,  the pet i t ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Yolan Gi lbert
5 0  E .  7 7 r h  S r .
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of tlarch, 1982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address-l 
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Yolan Gi lbert AFFIDAVIT OF I{AILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the years
1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
certified nail upon Eugene A. Wolkoff the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Eugene A. Wolkoff
Cal lahan & Wolkoff
67 hlal l  St.
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cusiody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ipner.

Sworn to before rne this
26th day of March, 1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Iularch 26, L982

Yo1an Gi lbert
5 0  E .  7 7 t h  S r .
New York, NY 10028

Dear  Mrs .  G i lber t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Lawr aoy proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 12227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Eugene A. I^lolkoff
Callahan & hlolkoff
6 7  W a I l  S t .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

YOI,AN GITBERT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ar1.icLe 22
of  the  Tax  Law fo r  the  Years  1973 and t974.

Whether pet i t ioner

account for and pay over

Yolan Gi lbert  rdas a party required to

withholding taxes due from Northerl in

DECISION

col lect,  t ruthful ly

C o .  ,  I n c .

Pet i t ioner ,  Yo lan  Gi lber t ,  50  Eas t  77 th  S t ree t ,  New York ,  New York  10028,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1973 and 1974 (Fi Ie

No.  L6794) .

A fonnal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Ltor1d Trade Center,  New York, New

York ,  on  Ju ly  14 ,  1981 a t  10 :40  A.M.  Pet i t ioner  appeared by  Ca l lahan & I {o lko f f ,

Esqs .  (Eugene A.  I {o lko f f ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Ralph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSI]E

FINDINGS OF FACT

1.  On May 24 ,  7976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $44,833.37  fox  the  years  1973 and 7974.

The Notice of Def ic iency asserted that pet i t ioner was a person required to

col lect,  t ruthful ly account for,  and pay over withholding taxes due from

Nor ther l in  Co. ,  fnc .  ( "Nor ther l in " )  pursuant  to  the  prov is ions  o f  subsec t ions

(g)  and (n )  o f  sec t ion  685 New York  Tax  Law.
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2 .  The asser ted  } iab i l i t y  was  fo r  severa l

"May 1 -  December 31, 1973
January 1 -  March 31, 1974
June 16 - June 30, Lg74
September 1 -  September 15, 1974

withhold ing per iods as fo l lows:

$27 ,326 .14
6 , r45 .97
5  , 967  . 08
5  , 394 .  1B

$44 ,933 .37 "

3. The corporate employer was in the waterproof ing business, with 28

off ices throughout the United States.

4. Pet i t ioner did not appear for the hearing because she was 82 years of

age and her physical  health made i t  di f f icul t  for her to make a personal

appearance for the purpose of giv ing test imony. However,  her counsel,  with the

Audit  Divis ion's consent,  put in evidence her aff idavi t  assert ing her evidence.

5 .  Pet i t ioner  asser ted  tha t  her  on ly  assoc ia t ion  w i th  Nor ther l in  Co. ,

Inc. was the holding of the posit ion of SecretaryfTreasurer.  She further

asserted that she held the posit ion as a matter of  the corporat ion's convenience

since she was general ly avai lable when various corporate papers were required

to  be  s igned.

6. Pet i t ioner further asserted that she did "not at  any t ime

authori ty to sign checks on behalf  of  the corporat ion or have any

any withholding tax def ic iencies and was not responsible for or in

have any

knowledge of

charge of

[nor  d id  she]the payment of salar ies or the deduct ion of withhotding taxes.

have. . .knowledge as  to  where  the  corpora t ion  d id  i t s  bank ing . "

7 .  Pet i t ioner  a lso  asser ted  tha t  she  p layed no  par t  in  the  opera t ion  o f

the corporat ion and that she was not present at the off ices of the corporat ion

on more than two or three occasions and that she did not have the power to hire

or discharge any of the corporat ion's employees and that her associat ion with

the corporate employer ceased in September, 1972,
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8. Pet i t ioner 's above assert ions rdere coroborated by Edward M. Gi lbert

(page 50 of test imony) and Frank R. Vervi l le (page 74 of test imony) and are

accepted as facL. Edward M. Gi lbert  was the corporate employer 's operat ions

manager and Frank R. Vervi l le was the corporate employer 's advert is ing manager.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for,  and pay over personal income tax, who

wil l fu l ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or wi l l fu l ly at tempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addiLion to other penalt ies provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "person",  for the

purpose o f  sec t ion  685 (g )  ,  and reads  ers  fo l lows:

"For  purposes  o f  subsec t ions  (g ) . . . the  te rm person incrudes  an
individual,  corporat ion or partnership or an off icer or employee of
any corporat ion ( including a dissrolved corporat ion),  or a member or
employee of any partnership, who as such off icer,  employee or member
is under a duty to perform the act in respect of which the violat ion
o c c u r s .  t t

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over the personar income tax in issue herein.

D. That.  the pet i t ion of Yolan Gi lbert  is granted and the Not ice of

Def ic iency herein is  cancel led

DATED: A1bany, New York

MAR 2 6 1982
COMMISSION


