
STATE OF NEI{ YORK

STATE TAx COMMISSION

In  the Mat ter  of  the pet i t ion

o f
Edward M. Gi lber t

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  fncome
Tax under Ar t ic le  22 of  the Tax Law for  Lhe years
1 9 7 3  &  7 9 7 4 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Edward M. Gi lbert ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Edward M. Gi lberr
1 1 0  E .  5 9 r h  S t .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the State of New york.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me th is
26Lh d,ay of  March,  1982.

sa id  addressee is  the  pe t i t ioner
said wrappe/ is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Edward

the Pet. i t ion

Gilbert

o f
of
M . AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

State of NeH' York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1.982, he served the within not ice of Decision by
cert i f ied rnai l  upon Eugene A. Wotkoff  the representat ive of tbe pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Eugene A. Wolkoff
Cal lahan & hrolkoff
6 7  W a l l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the addre$s set forth on said
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26Eh day of March, 1982.

representative
wrapper is the
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 7982

Edward M. Gi lbert
1 1 0  E .  5 9 r h  S r .
New York, NY 10022

Dear  Mr .  G i lber t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene A. I^lolkoff
Cal lahan & I{olkoff
6 7  W a I l  S t .
New York, NY 10005
Taxing Bureau's Representat ive



STATE OF NEI/rr Y0RK

STATE TAx COUMISSION

In the Matter of the Pet i t ion

o f

EDhIARD M. GITBERT

for a Redeterminat ionof a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1973 and 1974.

DECISION

Pet i t ioner ,  Edward  M.  G i lber t ,  110 East  59 th  S t ree t ,  New York ,  New York

L0022, f i led a pet i t ion for a redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 for the years 1973 and 1974. (Fi le No.

16  19s  )

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  14 ,  1981 a t  10 :40  A.M.  Pet i t ioner  appeared by  Ca l lahan & I . /o lko f f ,

Esqs . ,  (Eugene A.  I , {o lko f f  ,  Esq . ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner Edward M. Gi lbert  v iras a

t.ruthfully account for and pay over withholding

I n c .

person requ i red  to  co l lec t ,

taxes  due f rom Nor ther l in  Co. .

FINDINGS OF FACT

1.  Ont {ay  24 ,1976 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $44,833.37  fo r  the  tax  per iod  May 1 ,  L973

through September  15 ,  I974.  The Not ice  o f  Def ic iency ,  in  e f fec t ,  asser ted

pet i t ioner was a person required to col lect,  t ruthful ly account for and pay

over withholding taxes due from Northerl in Co.,  Inc. ("Norther1in") for the tax
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period May 1 ,  1973 through September 15, 1974 pursuanL Lo the provisions of

subsect ions (g) and (n) of sect ion 685 New York Tax Law.

2. The asserted l iabi l i ty for the several  withhotding periods is as

fo l lows:

"May 1 -  December 31, 7973
January 1 -  March 31, 1974
June 16 - June 30, 1974
September 1 -  September 15, 1974

i 27  ,326 .14
6 , t 45 .91
5 ,967  . 08
5  , 394 .  1B

$44 ,833 .37 "

3. The corporate employer was in the waterproof ing business, with 28

off ices throughout the United States.

4. Pet i t ioner was employed by Northerl in in or about t969 or 1970 to

January 4, 7974, the date he resigned.

5. From in or about 7969 or 1970 to between September 1 and September 30,

1973,  pe t i t ioner  was Nor ther l in 's  exc lus ive  genera l  manager  and was respons ib le

fo r  i t s  f i sca l  a f fa i rs .

6. In September 1973, Northerl in became associated with another company,

Graham Stuart  Corp.

7 .  Pet i t ioner rs  Les t imony o f  h is  du t ies  and respons ib i l i t i es  subsequent

to the corporate taxpayer 's associat ion with Graham Stuart  Corp. is inconsistent.

At one t ime pet i t ioner test i f ied that subsequent to the associat ion he, one

Barry Shutte and one Mr. Fleck were responsible for managing Northerl in.

Pet i t ioner also test i f ied that because he wanted to keep his job he also signed

Northerl in payrol l  checks. Pet i t ioner also test i f ied that subsequent to

Northerl in 's associat ion he could neither hire not f i re employees nor could he

handle employee gr ievances nor could he determine employee salar ies. At one

t ime pet i t ioner also test i f ied that subsequent to the associat ion he was

devoided of a11 responsibiJ- i ty for Northerl in 's f iscal  matters. Imrnediately
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thereafter pet i t ioner test i f ied that.  subsequent t .o the associat ion he did not

think he was consulted regarding Northerl inrs f iscal  af fairs.

B .  0n  another  occas ion  pe t i t . ioner  tes t i f ied  tha t  he  was on ly  a

f igurehead.

9 .  Somet ime in  December ,  1973,

pet i t ioner went on vacat ion. He did

pay .

between the 15th and pr ior to Christmas,

not recal l  whether i t  was or was not with

He did not10. Pet i t ioner resigned from Northerl in on January 4, 7974.

offer any evidence as to the effect ive t ime of day.

CONCI.USIONS OF LA\'

A. That sect ion 685(g) Tax law provides that any person required to

col lect,  t ruthful ly account for,  and pay over personal income tax, who

wi- l l fu l ly fai ls to col lect such tax or truthful ly account for and pay over such

tax or wi l l fu l ly at tempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt ies provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not

co l lec ted ,  o r  no t  accounted  fo r  and pa id  over .

B .  That  sec t ion  685(n)  Tax  Law def ines  the  wordr fperson" ,  fo r  the  purpose

o f  s e c t i o n  6 8 5 ( g ) ,  a n d  r e a d s  a s  f o l l o w s :

"For  purposes  o f  subsec t ions  (g )  . . . the  te rm person inc ludes  an
individual,  corporat ion or partnership or an off icer or employee of
any corporat ion ( including a dissolved corporat ion) ,  ot  a member or
ernployee of any partnership, who as such off icer,  employee, or member
is under a duty to perform the act in respect of which the violat ion
o c c u r s .  t t

C. That sect ion 689(e) Tax law provides that pet i t ioner has the burden of

proof that he was not a person required to col lect,  t ruthful ly account for and

pay over the personal income Lax in issue herein.
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E. That so much of the pet i t ion herein for the period January 5, L974

through September 15, 1974 is granted and that for a l ike period of t ime so

much of the Not ice of Def ic iency is cancel led. That in al l  other respects the

balance of the pet i t ion is denied and that the balance of the Not ice of Def ic iency

is  sus ta ined.

DATED: A1bany, New York

NIAR 2 6 1982
COMMISSION

COMMISSIONER


