
STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Armand & Rita Gerard

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  7982, she served the within not ice of Decision by
cert i f ied mai l  upon Armand & Rita Gerard, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Armand & Rita Gerard
1 6 1 4  N .  Q u e e n  S t . ,  A p t .  3
Arlington, VA 222A9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.



STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of
o f

Armand & Rita

the Pet i t ion

Gerard AFFIDAVIT OF MAITING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the Years
1975  &  1976 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  9 th  day  o f  Apr i l ,  1982,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Jack Cagan the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack Cagan
1450 Broadway
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That.  deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
9 th  day  o f  Ap r i l ,  1982 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  L982

Armand & Rita Gerard
1 6 1 4  N .  Q u e e n  S t . ,  A p t .  3
Arlington, VA 22209

Dear  Mr .  &  Mrs .  Gerard :

Please take not ice of the Decision of the
herewith.

State Tax Comnission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be couunenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to;

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York L2227
Phone /t (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jack Cagan
1450 Broadway
New York, NY 10018
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARMAND GEMRD and RITA GERARD

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Years  1975 and 1976.

DECISION

Pet i t ioners ,  Armand Gerard ,  1614 N.  Queen s t ree t ,  Ar l ing ton ,  v i rg in ia

22209, and Rita Gerard, 45-15 utopia Parkway, Flushing, New York 11358, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1975 and 1976 (Fi Ie

No.  2L795) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  0 f f i cer ,

aL the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York ,  on  Novembex 7r  1979 aL  9 :15  A.M.  Pet i t ioners  appeared by  Jack

cagan, Esq. The Audit  Divis ion appeared by Ralph vecchio, Esq. (rrwin levy,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner,  Armand Gerard, was domici led in,  and a resident of

the State of New York during 1975 and 7976.

FINDINGS OF FACT

1. Pet i t ioners, Armand Gerard and Rita Gerard, t imely f i ted a New York

State combined income tax resident return for 1975. For 1976, they t imely f i led

a New York State combined income tax resident return (with New York City personal

income tax) and, atLached thereto, a copy of their  1976 Virginia Individual

Income Tax Return, indicat ing payment to Virginia,  as wel l  as New York, on the
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aggregate income of both pet i t ioners. Both of said New York State personal

income tax returns claimed a credit  for taxes paid to Virginia.

2 .  In  May,  1977,  pe t i t ioners  f i led  amended New York  S ta te  re tu rns  fo r

1975 and 7976. Pet i t ioner Armand Gerard f i ted as a nonresident and claimed

re funds  o f  h is  en t i re  tax  p rev ious ly  pa id  dur ing  1975 and 1976 o f  $463.00  and

$1 '139.00 '  respec t ive ly .  Pet i t ioner  R i ta  Gerard  f i led  separa te ly  as  a  res ident

and c la imed re funds  o f  $10.00  and $13.00 ,  fo r  1975 and 1976 respec t ive ly .

3 .  0n  Februaxy  27 ,  1978,  the  Aud i t .  D iv is ion  issued to  pe t i t ioners  a

Notice of Disal lowance with respect to the aforementioned refund claims, based

on the content ion that both pet i t ioners were residents of New York State during

the  en t i re  per iod  a t  i ssue.

4. Pet i t ioner Armand Gerard contended that he changed his domici le and

residence from New York to the State of Virginia pr ior to the taxable years at

i s s u e .

5. Pr ior to and during 1973, pet i t ioners \4/ere domici led in New York State

and resided in a house which they joint ly owned, located at 45-15 Utopia Parkway,

F lush ing ,  New York .  Dur ing  the  la t te r  par t  o f  1973,  pe t i t ioner  Armand Gerard ,  a

pr inter by trade, was terminated from his employment with a pr ivate pr int ing

concern. Since he was unable to secure gainful  employnent,  he went to Colorado

to attend a two month course relat ing to conversion from hot to cold metal

techniques in the pr int ing industry.  0n returning from Colorado, he attempted

to gain employment through his union. Unable to do so, he gained employment for

a br ief  per iod r .r i th a nonunion shop. During this period, he appl ied for a

posit ion as a compositor with the U. S. Government Print ing Off ice in Llashington,

D .  C .
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6. 0n August 21, I974, pet i t ioner Armand Gerard commenced employnent with

the U. S. Government Print ing Off ice in Washington, D. C. in the posit ion he

appl ied for.  He ini t ia l ly moved in to an apartment located at 6246 North 19th

St ree t ,  Ar l ing ton ,  V i rg in ia .  Pr io r  to  January  1 ,  1975,  he  moved to  a  one- fami ly

house located at.  1919 North Powhatan Street,  Ar l ington, Virginia.  At this

loca t ion ,  Mr .  Gerard  pa id  ren t  o f  $100.00  per  month  and cont r ibu ted  toward  the

expenses of the household, which he shared with the owner. 0n January 76, L976,

Mr. Gerard appl ied for rental  of  an apartment at 1674 North Queen Street,

Ar l ington, Virginia.  Said apartrnenL was eventual ly secured by peLit ioner on

Apri l  6,  1978 as evidenced by an agreement of lease, wherein Armand Gerard and

h is  w i fe ,  R i ta  Gerard ,  were  l i s ted  as  tenants .  Pet i t ioner  Armand Gerard  has

since cont inuously resided at this local ion.

7. Pet i t ioner Armand Gerard was not awarded "career tenure" in his job at

the  U.S.  Government  Pr in t ing  Of f i ce  un t i l  August  10 ,  1977.

B. Throughout the years at issue, pet i t ioner Armand Gerard gave to his

wife the funds needed to pay the mortgage on their  jo int ly owned New York home.

9. Pet i t ioner contended that at  the t ime he moved to Virginia to commence

employment in Washington, D. C.,  i t  was his intent ion to remain in Virginia

permanently.

10. During the years at issue, pet i t ioner RiLa Gerard maintained her

New York residence. She test i f ied that she would have joined her husband in

Virginia except that she was given the responsibi l i ty of  car ing for her husband's

parents who resided with her pr ior to and during the years her husband was

removed f  rom New York Stat.e.
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11. Pet i t ioner Rita Gerard vis i ted her husband, Armand Gerard, on numerous

occasions during 1975 and 1976. He, in turn, spent approximately 25 days during

each of said years vis i t ing her in New York State.

72. Pet i t ioners contended that the Flushing, New York address was used on

their  New York State returns against their  judgement,  based on advice of the tax

preparer they used during the years at issue.

13. Petitioner Armand Gerard cont.ended that on commencing employment in

I{ashington, D. C.,  he reas required to terminate his aff i l iat ion with Local 6

(New York City) of  the Internat ional Typographical  Union. The signi f icance of

Lhis act ion was that no union job would be avai lable to him in New York at any

future t ime because the New York City Local had a "closed book".

74. Pet i t ioners f i led amended Virginia returns for 1975 and 1976, whereon

Rita Gerardt s income was removed from the computat ion result ing in refunds for

both years as evidenced by Virginia Department of Taxat ion Income Tax Refund

Information Statements.

15. Petit ioner Armand Gerard has, since moving to Virginia, taken the

fol lowing measures in Virginia indicative of his intent to remain there on a

permanent  bas is :

a. Opened savings and checking accounLs there.

b .  0b ta ined a  V i rg in ia  d r iver ' s  l i cense and au tomobi le  reg is t ra t ion .

c .  Voted  in  V i rg in ia .

d. Joined the Columbia Typographical  Union.

e .  Jo ined the  Wash ing ton ,  D.  C.  typograph ica l  un ion 's  go l f ing  league.

76. There was no showing that pet i t ioner Armand Gerard was at any t ime

denied access to the Ner+ York home.
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17.  Pet i t ioners  tes t i f ied  tha t  they  are  present ly  engaged in  f ina l i z ing

transact ions related to sel l ing their  New York home and purchasing a home in the

Sta te  o f  V i rg in ia .

CONCIUSIONS OF I,A[I

A. That a domici le once establ ished cont inues unt i l  the person i-n quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanenL home there  [20  NYCRR 102.2(d) (2 )1  Mat te r  o f  Newcomb v .  D ixon,  192 N.Y.

238 '  25A (1908) ] .  The ques t ion  o f  what  p lace  sha l l  be  cons idered the  domic i le

o f  a  par ty  i s  one o f  fac t  ra ther  than law (P ignate l l i  v .  P ignate l l i ;  8  N.Y.S.2d

10).  Evidence to establ ish the required intent ion to effect a change of domici le

must be clear and convincing.

B. That "Lo effect a change of domici le,  there must be an actual change

of residence, coupled with an intent ion to abandon the former domici le and to

acqu i re  another r r  [Ae tna  Nat '1 .  Bank  v .  Kramer ,  142 App.  D iv .  444,  126 N.Y.S.  970

( 1 s t  D e p t .  ,  1 9 1 1 )  I  .

C. That pet i t ioner Armand Gerard did not ef fect a change of domici le

from New York to Virginia pr ior to or dur ing the years herein at issue. The

act ions of Armand Gerard during the years at bar,  at  best were act ions in

contemplat ion of a change of domici le to Virginia in a subsequent year.

D. That the maintaining of a permanent place of abode in New York by a

domici l iary of New York is alone suff ic ient to make him a resident for tax

p u r p o s e s  ( 2 0  N Y C R R  I 0 2 . 2 ( " ) ) .



E.  That  the  pe t i t ion  o f

Not ice  o f  D isa l lowance issued

1 9 7 5  a n d  $ 1 , 1 5 2 . 0 0  f o r  L 9 7 6  i s

DATED: Albany, New York

APR 0 I 1982

- 6 -

Armand Gerard and Rita Gerard is denied and the

February  27 ,  l97B in  the  amount  o f  $473.00  fo r

sus ta ined.

STATE TAX COMMISSION

Mfu\w''/
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STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

ARI"IAND AND RITA GERARD AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 5  a n d  7 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 20th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Armand and Rit .a Gerard the pet iLioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Armand and Rita Gerard
c /o  Jack  Cagan
1450 Broadway
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20th day of August,  7982.

tha t  the  sa id  addressee is the petit ioner
s the last knor.rn addressforth on said wrapper
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rA-36 (e176) State of  New York -  Department  of  Taxat ion and f inance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of  RequestHEi<t Appaals Durtsu
Rccrn 1O7 'Vld'J. #9

Slate Campus
Albrny, New York 12227

Requested by

f i nd  mos t  recen t  add ress  o f yer  descr ibed be low;  re tu rn  to

a 1

L -l{ qzoo

rI
A

Resu l t s  o f  sea rch  by  F i l es

Y

W ='---z-ol.

Date  o f  Pe t i t i on

5c. \)c-

.P.99/1r--

l - l  n"r  address: | ,-*f
..w l" 't  \grP

[ - l  s"*" as above, no better address

U

UA'U TFt,z , // )
Searched by Sect ion Date o f  Sea rch

//n

PER},IANENT RECORD

FoR INSERTIoN IN TAXPAYER.S FOLDER


