
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

General  Foods Corp.

for Redet.erminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
P e r i o d  7  / I / 7 8 - 7  / 1 5 / 7 8 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Genera l  Foods Corp . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Genera l  Foods Corp .
c /o  Sa lva tore  F .  Andreo l i
250 Nor th  S t .
White Plains. NY 10625

and by deposit ing same enclosed in a postpaid property addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  June,  7982.

AFFIDAVIT OF MAITING

is  the pet i t ioner
the last known address

s a i d  a d d r e s s e e
'^,; ,'7r". t"_

(



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GBNERAT FOODS CORPORATION

for Redetermination under Articles 22 and 30
of the Tax Law for the Period July 1, 1978
t o  J u l y  L 5 ,  1 9 7 8 .

DECISION

Peti t ioner,  General  Foods Corporat ion, 250 North Street,  I r lh i te Plains, New

York 10625, f i led a pet i t ion for a redeterminat ion under Art ic les 22 and 30 of

the  Tax  law fo r  the  per iod  Ju ly  1 ,  1978 to  Ju ly  15 ,  1978 (F i le  No.  28440) .

A formal hearing was held before Jul ius B. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l . /or ld Trade Center,  New York, New

York ,  on  January  2Ar  1981 a t  1 :15  P.M.  Pet i t ioner  appeared by  Sa lva tore  F .

Andreol i ,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Wil l iam

F o x ,  E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether petitioner !{as liable for the payment of interest in the amount of

$18,127.10 for late f i l ing and late paynent of New York income tax withheld for

the  per iod  Ju ly  1 ,  1978 to  Ju Iy  15 ,  1978.

FINDINGS OF FACT

1. 0n March 16, 1979, the Audit  Divis ion issued a Not ice of Fai lure to

File Returns of New York State/City of New York Income Tax t{ithheld for the

period JuIy 1, 1978 to July 15, 1978 to General  Foods Corporat ion.

2. 0n Apri l  8,  1979, pet i t . ioner f i led the Employers'  Return of Tax

Withheld together with remit tance in the amount of $295,970.08 for the period

Ju ly  1 ,  1978 to  Ju ly  15 ,  7978.  In  add i t ion ,  i t  adv ised on  the  back  o f  the



Notice of Fai lure to Fi le Returns that the Employersr Return was t imely f i led

with the required remittance, that the General Foods accounting personnel

ascertained that i ts check had not cleared the bank, and have issued a stop

payment  on  the  or ig ina l  check  o f  9295,970.08 .

3. 0n September 28 ,  L979, the Audit  Divis ion issued an assessment in the

amount of $18 ,127 .  L0 represent ing interest f rom the returnr s due date of

JuIy 19, L978 unt i l  payment date of Apri l  8,  1979.

4. Pet i t ioner 's tax accountant by ver i f ied aff idavi t  stated that on

July 18, 1978, in a pre-addressed pink envelope provided by the State, she

mailed General  Foods Corporat ionr s semi-monthly New York State and City of New

York Employersr Return of Tax Withheld covering the period July 1, 1978 to

July 15, 1978 together with check number 684765 dated July 17, 1978 in the

amount of $295,970.08 payable to New York State. She also swore that at  the

same time she similarly mailed a return and check number 684767 in the amount

o f  $10,680.98  fo r  B i rds  Eye,  Inc .  wh ich  was rece ived by  the  Sta te .

5. Pet i t ioner 's voucher jacket 7-3876 showed account ing entr ies for both

the General  Foods Corporat ion check of $2951970.08 and the Birds Eye, Inc.

check  o f  $10r680.98 .  A  photocopy  o f  a  check  reques t  w i th in  the  pe t i t ioner 's

off ices for payment indicated receipt on July 17, 1978 by Accounts Payable.

Photocopies of checks, one to the City of Phi ladelphia and the other to Department

of Corporat ion and Taxat ion -  Boston, Massachusetts,  which immediately preceded

and succeeded the missing check made to New York State, r ,eere submitted.

6. Pet i t ioner had paid without interest New York State and New York City

t a x e s  w i t h h e l d  f o r  t h e  c a l e n d a r  y e a r  1 9 7 9 ,  $ 8 , 2 8 5 , 3 7 9 . 0 8 ;  1 9 7 8 ,  9 7 , 5 1 6 , 8 7 0 . 4 5 ;

7 9 7 7 ,  $ 6 , 8 3 8 , 8 3 9 . 1 1 ;  a n d  f o x  7 9 7 6 ,  $ 5 , 8 9 7 , 1 9 0 . 3 7 ,  f o r  a  g r a n d  t o t a l  o f

$ 2 8 , 5 3 8  , 2 7 9  . 0 1 .



"  -3- .

CONCTUSIONS OF tAW

A. That when i t  is shown that a leLter has been properly nai led, there

arises a presunpt ion that i t  was del ivered to i ts addressed dest inat ion,

N e w s  S y n d i c a t e  C o .  v .  G a t t i  P a p e r  S t o c k  C o r p . ,  2 5 6  N . Y .  2 1 1 ,  1 7 6  N . E . 7 6 9 .

B. That pet i t ioner has submitted substant ial  evidence that a withholding

return for the period July 1, 1978 to July 15, 1978, together with a check in

the appropriate amount was mai led on July 18, 1978 to the New York State

Department of Taxat ion and Finance. This evidence gives r ise to the presumption

the return was del ivered and was therefore t imely f i led.

C. That al though the presumption that a let ter mai led is del ivered is a

rebuttable one, the Tax Department has not presented any evidence to overcome

this presumption.

D. That the pet. i t . ion of

assessment issued on September

DATED: Albany, New York

JUN 0 41982

General Foods Corporat ion is granted and the

28,  1979 is  cance l led .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, 1982

General Foods
c/o Salvatore
250 Nor th  S t .
I ih i te Plains,

Gentlemen:

Corp .
F.  Andreol i

NY 1A625

Pl-ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in
the Supreme Court of the Stat,e of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau' s Representative
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MEfrIORAf{DUIT-

Depc.tmentcf
TAXATIOI.I
Ad FINAT{CE

A O - 5 3 . t  ( 3 r 8 t l

'  
TO: Statt  e ' l '

FROI ' { :  [1 i  c l r r r ' l

SUBJECT:  Gen( ) rs  I

tx  Comni  ss i  r rn

r\ l  exlr nder

Fo< . :ds  Cor l ro r ' : r  t  i i ' n

' l ' l r i s  i s  a  v ( ) r y  c l eve r  p r c ' posed  dec i s i on .
i n t c r c : ; t ,  r vh i ch  i s  p r . r h i b i t c r l  ,  i  s  accomp l i s l l e i i
l i ane t '  on  t he  p resun r l r t  i on  o f  , l e  I  i ve r y  p r cd i  ca l
ma . i  l i n i l .

OFFICE: Siec lc ' t  ary  t< l  the
S ta te  ' f ax  Commiss ion

DATE:  I r ch r .ua ry  :a | ,  1982

I [ : t  i '  , . ' r  o f- i

l f . ' j  e '^_'Y t 'e-
i " : r i  ( ) ' l  l ) ropgr

I '  Char ' } -s-g!_Rg1r1_! t ,y  Com!. r r ry '  y  US 3g4 F2d 4 j4,  a  c f  teA
case  j n  L [TE* [ re .a , - i l : f ; l ;E ! ; u , , . . i  f , r [  i s  l a i r l  e i r r t .  l )  I i o s ta l
emp loy r .es ;  a re  p rc '$ r l l c , J  t o  d i :  .  l l a l -gL \  t t r e i r  c l t r  t  i . s ;  i n  . r r
p rope r  man l l e r ;  2 )  a  l c t t e r  r | i : i r h  i s  p rope r l y  seu l cc l ,
s t ampc .d ,  add rc ' ssed  an . l  depo> - i ' , , . d  j n  Un i t ed  S i : r t e , ;  n . r i l s
is  pr r -sumed to reach 1-he odcl r r  ssere and be l -ec(- : i \ ' ( ,c l  t r . , .
h im  i n  t he  due  cou rs : c  o f  t he  n r . r i  l s ;  3 )  nega l  i v c  ev i r l r , , 11ss
as  to  hab i t r  r l us tom r r r rd  p rocedur -c  rnay  c r .ea tc  a  l r resun rp -
t i on  tha t  o rd ina ry  co r i r se  o f  l r us iness  p roceduFr . )  w? .s  f  o l -
rowed  c ,n  a  g i ve 'n  day  BUT the  p re r ; r r ; np t i on  o f  r r r r j ' , , : r l
i n  due -  c -ou rse  o f  t he ' , ' , a i l s  c i rnn . ) t  b€ ,  ove rc ( rme  t ) v  a l l r r r - l l e r
prg_q!Uit-!_i_S. What is ne<;ded- ia p&i-t lv(, pro.Jf;=aTTi;..  r
p roo f  o f  a f  f  j  r .ma t  i  ve  Iac r , . s .

' t ' t i i  s  p r ( ) su r r rp t i  on  o f  r l r ' l  i v ( , r ' y  i s  rebu t tab le  bu t  mus t
u9  done  b1z  P ] ' ovc 'n  f  ac t s  su f  f  i c i e r r t  t o  r . a i se  t . he  p r (  s i ump-
t i on  r : f  a r r i va l  o f  an  i t e rn  i n  c j ue  cou rse  o f  i he  rna i  l s  and
such  p roOf  i s  en t i  t l ec t  t ' o  I  i ke  . , ' i r l ue  as  r . v r< l , . . . nce  te r r c l r - , ncy
to shorv arr i r rn l .  Lg{ . i  I_ !1,  v  Dann s44 Fzct  I  presurnpt icrn . r i
ma i r i ng  i s  n re ' re l y  a  

- r J t r ' - i - :T -  
rE [ : c r i npe l l i ng  t  conc ]ug  i r : n  i n

the  absenc€ f  . o f  ev ide . r [1 {  r  r r  t  he  6on t  ra ry  aee .o rd in 'g  t<>  t f i gmore .
t ;

shou ld  t h i s  a rg ,u rhen t  a r i s r .  w i t h  g rea t c ' r  f r equency ,  de -
pa r tmen ta l  p r t t c t i t ' es  mav  n i ' r ' d  r r . , v i e ry .  I n  t l r r r t  r egn rc l ,  Rosenga t
v  US f  8 l  F .  Supp  271 \  a  ( , i t . : c i ( r  i r i r . o ' t v i ng  Lhe  [ ' .S .  pa ten t  OTE iE- -
f i& i c tes  a  good  bas i s  f r : r  r  >^ t s t r ,m  r , f  r n i r i l  r ece ip t  t l r a t  cou ]d
ove rco lne  t he  p resump t i ( ) r t  ( \ t '  , ' .  I  i ve r y .

;.i:
,i'::roil

I

MA/7ar

S ta te  Tax  CommisS ion
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REOUIRING APPROVAL OF THE STATE TAX COMMISSION

s s #  o R  t D #
ril-l0t5u0[

'^*'tf te'rlt'fiocors 
Cenrra I offtce Gorp,

srneeftfrrff trf6ir Grend Elvd.

"'" Desrotl UfBIfiRn ABt0?'

**j. ,.L.'z c:t z )'t-c'tcu.,j C. r.t.i.,-( ()frfr.ur,

TAXING APPLICATION:
tl Corporation Tax

E Personal IncomeTax

n Sales Tax
I-
Ll Withholdins Tax

n Miscellaneous Tax:

New York Slote Deportment of
TAXATION ond FINANCE
Processing Div is ion
State Campus, Albany,  New York 12227

WAIVER. MODIFICATION. OR CANCELLATION OF PENALTY AND INTEREST

E N T  N O .

1072900u1

"'''"1"n8"2 ztzslsl

In accordance with established policy, approval of the State Tax Commission (more than one
member) is required where the proposed cancellat ion of interest and/or penalty is for an amount
in excess of $5,000.00 or for a situation not covered in policy memoranda.

I N T E R E S T  A N D  P E N A L T Y  A S S E S S E D

^  19 r433 .13
st

REASON FOR WAIVER,  MODIF ICATION OR CANCELLATION:

The orf"glnal check aftd return lr€re nall.od m 2127181; upon rcoelpL of our

nottcc of falluru to flla for thlr pcrlodl they stogped pstmnt on tho

orlglnul nnd gubul.rred a replacernent chcck.

Recommended Bv:

, N A M E T I T L E

f t v
'fiTf r, n

Approval Recommended By:
N A M E

A P P R O V E D  D ] S A P P R O V E D

F: l(,
Cqnmissioner

1.' , ^""*.'.{ 
f'T

PR-l68 (4/81)


