
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Barney & He1en Gad,ziala

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Y e a r s  7 9 7 3 ,  1 9 7 4 ,  7 9 7 5 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
certified rnail upon Barney & Helen GadziaIa, the petitioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Barney & Helen GadziaLa
R . D .  H a r t s  H i l l
Idhitesboro, NY 13492

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

that the sa id  address is the pet i t ioner
forth said wrappe is the last known address

Sworn to before me this
6th day of 0ctober,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, L982

Barney & Helen Gadziala
R . D .  H a r t s  H i l l
ly'hitesboro, NY 73492

Dear Mr. & Mrs. GadiziaLa:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours '

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau's Representat ive



I

STATE OF NEW YORK

STATB TAx COMM]SSION

In the Matter of the Pet i t ion

o f

BARNEY GADZIAIA and IIBI,EN GADZIAI.A

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax and
Unincorporated Business Tax under
Art ic les 22 and 23 of the Tax Law for
the  Years  1973,  7974 and 1975.

DEClSION

Pet i t ioners ,  Barney  Gadz ia la  and He len  Gadz iaLa,  RD Har ls  H i l l ,  Whi tesboro ,

New York 73492, f i led a pet i t ion for redeterminat ion or for refund of personal

income tax and unincorporated business Lax under Art ic les 22 and 23 of the Tax

Law for the years 1973, 1974 and 1975 (Fi te No. 27832)

A smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Id r igh t ,  Hear ing  Of f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  207 Genesee St ree t ,  U t ica ,  New York ,

on May 16, 1980 at 9:15 A.M. Pet i l ioners Barney Gadzi-ala and Helen GadziaLa,

appeared pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Bar ry  M.

B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit  Divis ion properly determined pet i t ioners'  tax l iabi l i ty

as  a  resu l t  o f  a  f ie ld  aud i t .

FINDINGS OF FACT

1. Pet i t ioners, Barney GadziaLa and Helen GadziaLa, t imely f i led New York

State income tax resident returns (Form IT-201) and New York State unincor-

porated business tax returns (Form IT-202) for 7973 through 7975.

2. Pet i t ioner Barney Gadziala was in the service stat ion business and did

business under the name and style of Barney's Service Stat ion on Oriskany
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Boulevard ,  Yorkv i l le ,  New York .  Bes ides  se l l ing  gaso l ine  and repa i r ing  cars ,

Mr. GadziaLa also bought,  repaired and sold used cars. Addit ional ly,  he did

snowplowing and sold Christmas trees.

3 .  0n  JanuarV 30 ,  7978,  based on  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion  issued

two not ices of def ic iency. One not ice was issued against pet i t ioners, Barney

GadziaLa and Helen GadziaLa, assert ing addit ional personal income tax of

$4 ,477.24 ,  p lus  pena l ty  o f  $223.85  (pursuant  to  sec t ion  685(b)  o f  the  Tax  Law)

and in te res t  o f  $990.68 ,  fo r  a  toLa l  o f  $5 ,691.77 .  The o ther  no t ice  was issued

against pet i t ioner Barney Gadziala assert ing addit ional unincorporated business

t a x  o f  $ 1 , 8 4 9 . 7 7 ,  p l u s  p e n a l t y  o f  $ 9 2 . 4 9  ( p u r s u a n t  t o  s e c t i o n  6 8 5 ( b )  o f  t h e  T a x

L a w )  a n d  i n t e r e s t  o f  $ 4 2 4 . 6 7 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 3 6 6 . 9 3 .

4. The Audit  Divis ion examined the books and records of pet i t ioner Barney

GadziaLa. I t  ut i l ized the bank deposit  method of reconstruct ing income, along

with analysis of both pet i t ionerrs l iv ing expense and cash expended for capital

i tems. The Audit  Divis ion determined that pet i t ioner underreported receipts by

$ L 7 , 2 6 9 . 7 7 ,  $ 2 2 , 4 4 0 . 3 3  a n d  $ 1 3 , 1 8 6 . 7 6  f o r  
' 1 . 9 7 3 ,  " 1 , 9 7 4  a n d  7 9 7 5 ,  r e s p e c t i v e l y .

5 .  No in fo rmat ion  w i th  respec t  to  the  cond i t ion  o f  pe t i t ioner rs  bus iness

books and records was presented at the hearing. The l iabi l i t ies for personal

income tax and unincorporated business tax shown on the not ices of def ic iency

dated January 30, 1978 were determined by the actual expenditures made by

pet i t ioners based on analysis of business deposits and expenditures, and cash

expended for the construct ion of a bui lding to be used as rental  property.

6. At the hearing, the Audit  Divis ion st ipulated that the pet i t ioners did

receive gi f ts andfor loans from family members in the amounts of $3,000.00,

$ 1 7 , 7 0 0 . 0 0  a n d  $ 7 , 3 0 0 . 0 0  f o r  1 9 7 3  t h r o u g h  1 9 7 5 ,  r e s p e c t i v e l y .  I t  i s  n o t e d  t h a t

fo r  7974,  as  the  resu l t  o f  the  aud i t ,  pe t i t ioners  had been a l lowed a  $10,000.00
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loan from relat ives. Therefore, the understatement of income for 7974 should

b e  r e d u c e d  b y  $ 7 , 7 0 0 . 0 0  a n d  f o t  7 9 7 3  b y  $ 3 , 0 0 0 . 0 0  a n d  f o r  1 9 7 5  b y  $ 7 , 3 0 0 . 0 0 .

7. The pet i t ioners al leged that,  pr ior to and during the period in issue

they  had be tween $27,000.00  and $30,000.00 ,  some o f  wh ich  was in  go ld  cer t i f i ca tes ,

in a box under their  bed. The money was purported to be an accumulat ion of

gi f ts ( the gold cert i f icates) from pet i t ioner Barney Gadziala's mother over a

per iod  o f  a t  leas t  the  las t  twenty  years  and a  por t ion  was f rom pet i t ioners '

savings. The pet i t ioners presented di f ferent denominat ions of gold cert i f icates

which they claimed were part  of  the accumulat ion of gold cert i f icates. The

pet i t ioners  a lso  presented  an  a f f idav i t  f rom pet i t ioner  Barney  Gadz ia la 's

sister which stated that their  mother,  on numerous occasions, gave sums of

money to pet i t ioner Barney Gadziala. The pet i t ioners also received monies as

gif ts from other family members. This was documented by aff idavi ts from family

members. However,  the aff idavi ts in some cases did not indicate the exact

amount of money received as gi f ts from the family members.

CONCTUSIONS OF tAW

A. That the pet i t ioners have not sustained the burden of proof reguired

by  sec t ion  689(e)  o f  the  Tax  Law,  in  es tab l i sh ing  by  a  fa i r  p reponderance o f

al l  the avai lable evidence, that they did in fact have sources of nontaxable

income during the years at issue to cover al l  d iscrepancies determined by the

Audit  Divis ion.

B.

income

supra.

C .

sect ion

That the Audit  Divis ion is directed to reduce the understatement of

for the years at issue by the amounts indicated in Finding of Fact "6",

That pet i t ioners have fai led Lo sustain the burden of proof imposed by

689(e) of the Tax law to show that the undersLatement of income was not
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t .o  neg l igence.  There fore ,  the  pena l t ies  imposed by  sec t ion  685(b)  o f  the

Law are sustained.

D. That the petition of Barney GadziaLa and Helen Gadziala is granted to

the extent indicated in Conclusion of Law "Btt ,  supra, but in al l  other respects

denied, and the not ices of def ic iency dated January 30, 7978 are sustained as

modif ied by the Audit  Divis ion in accordance with this decision.

DATED: Albany, New York

OcT 0 6 1982
STATE TAX COMMISSION


