
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wi l l iam H.  &  Susan W.  Fr iese l l

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax law for the
Year  1976.

AFFIDAVIT OF I'IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam H. & Susan tr t .  Fr iesel l ,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Wil l iam H. & Susan [ ,1.  Fr iesel l
c /o  Mark  R.  Rosenfe ld
C i t i b a n k ,  N . A . ,  3 9 9  P a r k  A v e .
New York, NY 10043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is last known address
of the pet i t ioner.

Sworn to before me this
8th day of September, 1,982.

AUTI{ORIZED TO
0A:ir1s PL:SU,'.ii?
: "  , : . : ' t r l ' ) 7 r :

IC TAX LAW
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STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam H. & Susan lr t .  Fr iesel l

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Yeax L976.

AIT'IDAVIT OF MAITING

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mark R. Rosenfeld the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mark R. Rosenfeld
c /o  C i t ibank ,  N.A.
399 Park Ave.
New York, NY 10043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ione

Sworn to
8th day

before me this
of Septenber, 1982.

rri.iTEB.
i'..1'. LAIV



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, L982

Wi l l iam H.  & Susan W. Fr iesel l
c/o Mark R. Rosenfeld
C i t i bank ,  N .A . ,  399  Park  Ave .
New York, NY 10043

Dear  Mr .  &  Mrs .  F r i ese l l :

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 590 & 1312 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

fnquiries concerning the computation of lax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner ? s Representative
Mark R. Rosenfeld
c /o  C i t i bank ,  N .A .
399 Park Ave.
New York, NY 10043
Taxing Bureaut s Representative



STATE OF NEI{I YORK

STATB TAX COMMISSION

In the Matter of the Petition

o f

WILIIM H. and SUSAN W. FRIESEIL

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax Law for the Year 1976.

DECISION

Pet i t ioners ,  Wi l l iam H.  and Susan W.  Fr iese l l ,  c /o  Mark  R.  Rosenfe ld ,

Esq. ,  C i t ibank ,  N.A. ,  399 Park  Avenue,  New York ,  New York  10043,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic les 22 and 30 of the Tax Law for the year 1976 (Fi le No. 26098).

A  fo rmal  hear ing  was he ld  be fore  Wi l l iam J .  Dean,  Hear ing  0 f f i cer ,  a t  the

off ices of the State Tax Cornmission, Two World Trade Center,  New York, New

York ,  on  August  25 ,  1981 a t  3 :50  P.M.  Pet i t ioner  appeared by  Mark  R.  Rosenfe ld ,

Esq.  The Aud i t  D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioners were residents of New York State for personal income

tax  purposes  dur ing  7976.

F]NDINGS OF FACT

1.  0n  January  27 ,  1978,  pe t i t ioners ,  Wi l l iam H.  and Susan W.  Fr iese l l ,

f i led a 7976 New York State fncome Tax Nonresident Return from Rio de Janeiro,

BraziL. Said return indicated pet. i t ioners were residents of New York State for

two months .  New York City taxes r, i rere also computed for both pet i t ioners.
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2 .  0n  Ju Iy  11 ,  1978 pe t i t ioners  ind ica ted  in  a  le t te r  to  the  Aud i t

Divis ion that they revised their  income tax return for 1976. They f i led as

nonresidents for the ent ire year and computed a refund of $373.00.

3 .  0n  September  1 ,2 ,1978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes aga ins t  pe t i t ioners  asser t ing  add i t iona l  income tax  o f  $9 ,373.13  (New

Y o r k  S t a t e  $ 7 , 7 7 4 . I 8  a n d  N e w  Y o r k  C i t y  $ 2 , 1 9 8 . 9 5 )  a g a i n s t  M r .  F r i e s e l l  a n d

$1,678.12  (New York  S ta te  $1 ,247.88  and New York  C i ty  $430.24)  aga ins t

Mrs .  Fr iese l l .  Sa id  S ta tement  was issued on  the  bas is  tha t  pe t i t ioners  spent

more than 30 days in New York State during 1976 and, therefore, were taxable as

res idents .  Accord ing ly ,  on  December  15 ,  7978,  the  Aud i t  D iv is ion  issued a

N o t i c e  o f  D e f i c i e n c y  a g a i n s t  M r .  F r i e s e l l  f o r  $ 9 , 3 7 3 . 1 3 ,  p l u s  i n t e r e s t  a n d  a

N o t i c e  o f  D e f i c i e n c y  a g a i n s t  M r s .  F r i e s e l l  f o r  $ 1 , 6 7 8 . 1 2  p l u s  i n t e r e s t .

4.  Pet i t ioners $/ere both born in Pit tsburgh, Pennsylvania, and grew up

there. Mr. Fr iesel l  was educated in Pit t .sburgh through high school;  he then

att .ended Lafayette Col lege in Easton, Pennsylvania, and returned to Pit . tsburgh

for  a  Master ' s  Degree a t  Carneg ie-Mel lon  Un ivers i ty .  Mrs .  Fr iese l I  went

through high school in Pit tsburgh, at. tended ldestern Universi ty in Oxford, Ohio,

for two years, and then returned to Pit tsburgh where she received her Bachelor 's

Degree from the Universi ty of Pi t tsburgh.

5. In August 1973, pet i t ioners moved to New York City from Pit tsburgh

the  purpose o f  Mr .  F r iese l l  tak ing  a  pos i t ion  w i th  C i t ibank ,  N.A.  Th is  was

Fr iese l l ' s  f i r s t  permanent  job .  Pet i t ioners  Ie f t  in  s to rage in  P i t tsburgh

var ious  e f fec ts ,  inc lud ing  c lo th ing ,  rugs ,  cab ine ts  and a  grandfa ther  c lock .

6. Pet i t ioners rented an apartment.  in Manhattan. Their  f i rst  lease was

for two years, the minimum term possible for the apartment on an ini t ia l  basis

f o r

Mr .
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After the expirat ion of this lease, they leased the apartment on an annual

b a s i s .

7 .  Pet i t ioners  opened a  bank  account  a t  C i t ibank ,  N.A. ,  because th is  was

required by the bank for payrol l  purposes, but they cont inued to maintain their

pr imary f inancial  relat ionships with inst i tut ions in Pit tsburgh. These included

several  act ive bank accounts in Pit tsburgh and the management of their  investments,

which was handled by a broker in Pennsylvania. Pet i t ioners'  l i fe insurance

cont inued to be handled by an agent in Pit tsburgh.

8. fn November 1974, Mrs. Fr iesel l  executed a Wil l  ident i fy ing her as

"Susan W.  Fr iese l l  o f  New York ,  New York . . . ' r .  The t / i l l ,  however ,  was  dra f ted ,

executed and maintained in Pit tsburgh by pet i t ionersr attorneys. The trustee

under  Mrs .  Fr iese l l?s  l , l i l l  was  the  Mel lon  Bank o f  P i t t sburgh.

g. Pet i t ioners never registered to vote in New York, nor did they apply

for New York dr iversr l icenses. Pet i t ioners did not jo in any clubs in New

York. Pet i t ioners maintained Pennsylvania dr ivers'  l icenses during the t ime

they l ived in New York.

10 .  In  0c tober  7975,  Mr .  Fr iese l l  accepted  a  pos i t ion  w i th  C i t ibank ,  N.A.

in Rio de Janeiro, Brazi l .  More than a year earl ier he had been advised that

he would probably be sent by the bank to St.  Louis,  Detroi t  or Rio de Janeiro

by the end of 1975. He was forced to remain in New York for the f i rst  two

months of 1976 due to delays in the receipt of  a visa and workpapers from the

Brazi l ian government,  combined with the di f f icul ty of reserving accommodations

for his family in Rio de Janeiro for the t ime required to f ind sui table housing

due to the fact that hotels were ful ly booked for the carnival  season. Pet i t ioners

departed from the United States for Brazi l  on March 6, 1976.
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CONCIUSIONS OF IAW

A. That the personal income tax imposed by Art ic le 30 of the Tax law is

by i ts own terms t . ied into and contains essent ial ly the same provisions as

Art ic le 22 of the Tax Law. Therefore, in addressing the issues presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shaIL be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B.  That  dur ing  the  year  a t  i ssue,  sec t ion  605(a)  o f  the  Tax  Law prov ided

as  fo l lows:

" (a )  Res ident  Ind iv idua l .
individual:

A  res ident  ind iv idua l  means an

(1) who is domici led in this state unless he maintains no
permanent place of abode in this state, maintains a permanent
place of abode elsewhere, and spends in the aggregate not
more than thir ty days of the taxable year in this state, or

(2) who is not domici led in this state but maintains a
permanent place of abode in this state and spends in the
aggregaLe more than one hundred eighty-three days of the
taxable year in this state, unless such individual is in
the armed forces of the United States during an i-nduct ion
p e r i o d .  "

C. That " to effect a change of domici le,  there must be an actual change

in residence, coupled with an intent ion to abandon the former domici le and to

a c q u i r e  a n o t h e r . "  A e t n a  N a t r l  B a n k  v .  K r a m e r ,  \ 4 2  A p p .  D i v .  4 4 4 , 1 2 6  N . Y . S .

9 7 0  ( 1 s t  D e p r r .  ,  1 9 1 1 )  .

D. That pet i t ioners, whi le physical ly present in New York State from

August 1973 through February \976, never had the requisi te intent ion to abandon

their  Pennsylvania domici le and to acquire another.  Pet i t ioners maintained

their  f inancial  connect ions in Pit tsburgh, Pennsylvania, dur ing the period they

l ived in New York. They cont inued to store certain of their  personal ef fects

in Pit tsburgh, such as clothing, rugs and furni ture.
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E. That in 7976 peLit ioners spent only two months in New York State,

al though Mr. Fr iesel l  did return Lo New York from Brazi l  for a few days later

in  the  year  fo r  bus iness  meet ings  a t  C i t ibank ,  N.A.  Ne i ther  pe t i t ioner  spent

in the aggregate more than 183 days of the taxable year in New York in 1976.

Accordingly,  pet i t ioners were nonresident individuals of New York for the

ent i re  year .

F .  That  the  pe t i t ion  o f  l J i l l i am H.  and Susan W.  Fr iese l l  i s  g ranLed and

the  no t ices  o f  de f ic iency  da ted  December  15 ,  1978 are  cance l led .  The Aud i t

Divis ion is directed to recompute pet iLioners'  New York State and City income

tax as nonresidents for the ent ire year and to authorize the appropriate

refund.

DATED: Albany, New York

SEP O B 1982


