
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lance J .  F r iedsam

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
7 9 7 9 .

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

aid addressee i$ the pet i t ioner
aid wrapper is the last known address

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of March, 1,982, he served the within not ice of DeCision by
cert i f ied mai l  upon Lance J. Fr iedsam, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Lance J. Fr iedsam
72B Heri tage Hi l l  Rd.
New Canaan, CT 06840

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

s
S

)
l
ISworn to before me this

17th day of March, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 17 ,  7982

Lance J. Fr iedsam
728 Her i tage H i l l  Rd.
New Canaan, CT 06840

Dear  Mr .  Fr iedsam:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative 1evel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
A1bany, New York L2227
Phone / l  (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

.  Taxing Bureau's  Representat ive
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STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LANCE J. FRIEDSAM

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Arl-icLe 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioner,  Lance J. Fr iedsam, 72 B Heti tage Hi l I  Road, New Canaan,

Connect icut 06840, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1979

( F i l e  N o .  3 2 8 3 0 ) .

Pet i t ioner by a signed statement dated Juty 28, 1981 waived a hearing and

submitted the case for decision based on the record as i t  exists.  After due

considerat ion of the record, the State Tax Commissj-on renders the fol lohr ing

d e c i s i o n .

ISSTIES

I.  Whether the Audit  Divis ion properly disal lowed the adjustment to

income taken by pet i t ioner for al imony pa5rments made.

I I .  l r lhether the above disal lowance by the Audit  Divis ion was in violat ion

of the Priv i leges and Immunit ies Clause and the Ful l  Faith and Credit  Clause of

the Federal  Const i tut ion.

I I I .  ldhether,  in the event al imony is not a proper adjustment to his

income, pet i t ioner should be permit ted addit ional exemptions for the year at

i ssue,  fo r  h is  ch i ld ren  and h is  fo rmer  w i fe .
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FINDINGS OF FACT

1. Pet. i t ioner,  Lance Friedsam, t imely f i led a New York State Income Tax

Nonresident Return (Form IT-203) for the tax year 1979, on which he claimed

al imony payments made to his ex-wife as an adjustment decreasing his gross

i n c o m e  b y  $ 1 0  , 4 1 7  . 0 0 .

2. The Audit  Divis ion, by a let ter dated August 12, 1980, informed

peti t ioner that his 1979 tax l iabi l i ty had been recomputed to ref lect disal lowance

of the above al imony adjustment and to ref lect a redeterminat ion of the formula,

based on the number of days worked within and without New York, by which

pet i t ioner al located income to New York. This recomputat ion resulted in a

decrease in the amount of payment credited to pet i t ioner 's 1980 Est imated Tax

Account .

3 .  On November  24 ,  1980,  pe t i t ioner  f i led  a

amount  o f  $840.00 ,  based on  an  asser t ion  tha t  the

d isa l lowed pe t i t ioner 's  1979 a l imony ad jus tment .

the changes made to his al locat ion formula.

4. By Not ice of Disal lordance dated February

den ied  pe t i t ioner rs  c la im fo r  c red i t .

c lain for credit  in the

Audit  Divis ion incorrect lv

Pet i t ioner did not aispute

11,  1981,  the  Aud i t  D iv is ion

5. Pet. i t ioner,  Lance Friedsam, t imely f i led a pet i t ion for review of this

denial  of  his claim for credit .  Pet i t ioner waived a hearing and has submitted

his case for decision by the State Tax Commission based on the record as i t

e x i s t s .

6. Pet i t ioner is now, and was during the period at issue herein, a

resident of Connect icut employed by the Internat ional Business Machines Corporat ion

( I .B .M. )  in  Whi te  P la ins ,  New York .  Compensat ion  pa id  to  pe t i t ioner  by  I .B .M.

in 1979 was almost his exclusive source of income.
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7. In July 1979, pet i t ioner was divorced from his wife.  The Superior

Court  of  Fair f ie ld County, Connect icut,  incorporated into the divorce decree a

sett lement agreement between pet i t ioner and his former wife whereunder pet i t ioner

was required to make "unal located al imony and chi ld support"  payments of

$2,083.33 per month. The amount of the al imony payments was based upon pet i-

t ioner 's  income in  compar ison to  h is  ex-w i fe 's  income.

8. Pet i t ioner 's former wife and chi ldren were for the period at issue

herein also residents of the State of Connect icut.

C0NCLUSIONS 0F LAI4I

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

specif ied by sect ion 6L2 of the Tax Law.

B. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(")( f)  of  the Tax Law as the net amount of income, gain, Ioss and

deduct ion enter ing into his federal  adjusted gross income, derived from or

connected with New York sources. Income and deduct ions from New York sources

is  de f ined by  subd iv is ion  (b )  o f  the  same sec t ion ,  as  fo l lows:

" (1 )  I tems o f  income,  ga in ,  loss  and deduct ion  der ived
from or connected with New York sources shal l  be those
items attr ibutable to:

t t (B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied
on in  th is  s ta te . r t

C .  That  a l imony is  no t  a  deduc t ion  a t t r ibu tab le  to  pe t i t ioner 's  p ro fess ion

car r ied  on  in  th is  s t .a te ,  w i th in  the  mean ing  o f  sec t ion  632(b) (1 ) (B)  o f  the  Tax

Law.  See MatLer  o f  Dan ie l  C .  Mac lean,  New York  S ta te  Tax  Commiss ion ,  May 15 ,

1 9 8 1 .
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D. That the laws of New York are presumed to be const i tut ional ly val id at

the administrat ive level of  the New York State Tax Commission.

E. That under sect ions 636 and 616 of the Tax Law, pet i t ioner may claim

the same number of exemptions (subject to the l imitat ion percentage) to which

he is ent i t led for federal  income tax purposes in the taxable year.  This

statutory ent i t lement is not al tered nor inf luenced by the result  reached in

Conc lus ion  o f  Law "Ct ' .

F. That the pet i t ion of Lance J.

D isa l lowance da ted  February  11 ,  1981 is

DATED: Albany, New York

Friedsam is denied and the notice of

sus ta i

ATE TAX COM},IISSION

NIAR 1? 1982 k=,
IDENT

SSIONER

COMMISSIONER

I  D I S S E N T  _  S E E  A T T A C H E D  M E M O R A N D U M

b\N\.-
C OMMI



I  canno t  s ign  a  dec i s ion  aga ins t  pe t i t i one r ,  Lance
Fr iedsam,  because  the  p roposed  f i nd ing  i s  bo th  i nequ i tab le
and  i r ra t i ona l .

Pet i t ioner  is  a  non-res ident ,  whose income is  der ived
f rom sou rces  w i th in  New York  S ta te .  Pe t i t i one r  pays  a l imony
to  h i s  f o rmer  w i fe ,  who  i s  a l so  a  non - res iden t .  Th i s  dec i s ion
w ishes  to  tax  the  j . ncome,  bu t  t o  d i sa l l ow  the  a l imony  deduc t i on .

If the deductj-on for al imony were merely one of the
i temized deduct ions which pet i t ioner  could make use of  on h is
Federa l  Schedu le  A  ( such  as  cha r i t ab le  con t r i bu t i ons ,  e t c . ) ,
pet i t ioner  would have no problem. In  that  case the deduct ion
wou ld  be  pe rm iss ib le  under  Tax  Law Sec t i on  635 (c )  (1 )  ,  wh ich
al lows non-res ident  taxpayers the same deduct ions that  a te
avai lab le to  res ident  taxpayers,  wi th  some except ions that
are not  re levant  here.

The reason for  the taxpayer 's  problem in  th is  case is
the act ion of  the Federa l  Government  in  1977,  making the
al imony deduct ion an "adjustment  to  income" instead of  any
" i t em ized  deduc t i on . "  Th i s  was  done  as  an  "ac t  o f  mercy "
to a1low users of  the s tandard deduct ion to  reduce the i r
income by al imony paid. Thus, the deduction for al imony paid
was shoved in to "adjustments to  income" a l though phi losophica l ly
i t  d id  no t  rea l l y  be long  the re .

"Adjustments to income" were meant to al low a business
man-taxpayer  to  deduct  cer ta in  costs  of  do ing business,  before
arr iv ing at  h is  ad justed gross income.  Consequent ly ,  New York
State does not  a l low a non-res ident  taxpayer  to  make adjustments
un less  sueh  ad jus tmen ts ,  under  Ta :<  Law Sec t i on  632 (b )  (1 ) ,
de r i ve  f rom a  bus iness ,  t rade ,  p ro fess ion ,  o r  occupa t ion  ca r r i ed
on in  th is  s tate.  The reason for  th is  is  obv ious.  A taxpayer
who derived income from a business in New York State could not
make adjustments to such incorne based upon business travel
re la t ing to  a second job per formed only  in  Connect icut .  However ,
pa)rulenEs of al imony do not fal l  within the categories contemplated
in Tax Law Sect ion 632.

The deduction for alimony payments was more properly
i temized deduct ion .  no t  d i rec t l v  re la ted  to  the  taxoaver '

an
deduct ion ,  no t  d i rec t l y  re la ted  to  the  taxpayer 's  source

o f  i ncome.  The  Hear ing  O f f i ce r  now w ishes  to  use  Sec t i on  632
to  d i sa l l ow  the  taxpaye r ' s  use  o f  h i s  a l imony  deduc t i on ,  because
the  a l imony  i s  no t  "a t t r i bu tab le  to "  a  bus iness ,  t rade ,
p ro fess ion  o r  occupa t ion  ca r r i ed  on  i n  New York  S ta te .  Th i s
resu l t  i s  c lea r l y  i nequ i tab le ,  and  was  no t  i n tended  by  Sec t i on
632 of the Tax Law. Furtherrnore, the Federal Government never
j -n tended to harm the economic in terests  of  a l imony payers ,  in
making the 1977 change.  Nor  d id  New York State have such an
intent  when i t  conformed to the sa id Federa l  change.



As a resu. l t  o f  the above,  unt i l  leg is la t ive change is
made  to  Sec t i on  632 ,  t o  re f l ec t  t he  recen t l y  b roadened
categor ies of  "ad justments to  income,"  I  propose that  the Tax
Conmniss ion adopt  the pol icy  that  a l imony fa l ls  wi th in  Sect ion
632(b )  (1 )  (B ) ,  s i nce  i t  can  be  sa id  to  be  an  i t em a t t r i bu tab le
to  a  bus iness ,  t rade ,  p ro fess ion  o r  occupa t ion  ca r r i ed  on  i n
th i s  s ta te .  The  bas i s  fo r  t h i s  i n te rp re ta t i on  i s  t ha t  an
award of al imony is always based upon the incorne of the person
paying a l imony.  This  is  the pr ime considerat ion of  the Cour t
making such an award. Therefore, the al imony adjustment is
at t r ibutable to  the busi r tess,  t rade or  profess ion carr ied on
in New York State.  The instant  pet i t ioner ,  a l though a
Connect icut  res ident ,  der ives a lmost  a l l  o f  h is  income f rom
his New York State job.  His  pal rorents  of  a l imony are predicated
upon  the  i ncome d rawn  f rom tha t  j ob ,  i . e . ,  f r o r r  h i s  bus iness ,
t rade  o r  p ro fess ion  ca r r i ed  on  i n  t h i s  s ta te .

There can be no doubt  that  any other  in terpretat ion is
both inequi tab le and i r ra t ional ,  and defeats  the genera l  Purpose
of the al imony deduction.

t\4AR t ? 1982
I  D ISSENT:

MARK
Cournis s


