
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Jeannette Friedberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1974 &.  1975.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  January ,  1983.

'h  r . ' ) '  , .  /  , '
/  l ( t ) :A / ' / . / . ,41 . , ,1 / , .  / r,  /  |  / {

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph & Jeannette Fr iedberg, the pet i t ioners in the within
proceeding'  bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph & Jeannette Fr iedberg
1401 Ocean Ave.
Brook lyn ,  NY 11230

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the united states Postal  service within the state of New york.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph & Jeannette Fr iedberg
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1974 & 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t 'he 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Irving N. Fishnan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Irving N. Fishman
570 7 th  Ave.
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed h'rapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the united states Postal  service within the state of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth o;r

the representative
said wrapper is the

Sworn to before me this
3rd day of  January,  1983.



STATE OF NEW YORK

STATE TAX COM},IISSION

fn the Uatter of  the Pet i t ion
o f

Joseph & Jeannette Fr iedberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the years
7974 & 7975.

AFFIDAVIT OT MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph & Jeannette Fr iedberg, the pet i t ioners in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph Friedberg
Travessa Vale Do Rio Lote / i1 RCD
Sao Joao De Estor i l ,  PORTUGAI

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of January, 1983.

that the said
forth on said

is the pet i t ioner
the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  3 ,  1983

Joseph & Jeannette Friedberg
1401 Ocean Ave.
Brook1yn, NY 17230

Dear  Mr .  &  Mrs .  Fr iedberg :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone l l  (51B) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Irving N. Fishman
570 7 th  Ave.
New York, NY 1001.B

AND
Joseph Friedberg
Travessa Vale Do Rio lote l l1 RCD
Sao Joao De Estor i l ,  PORTUGAL
Taxing Bureaut s Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Mat. ter of  the Pet i t ion

o f

JOSEPH AND JEANNETTE FRIEDBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Years 1974 ar.d 1975.

DECISION

Peti t ioners, Jeannette Fr iedberg, 1401 Ocean Avenue, Brooklyn, New York

1723A, and Joseph Friedberg, Travessa VaIe Do Rio LoLe {fL RCD, Sao Joao De

Estor i I ,  Por tuga l ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax law for the years

1974 and 1975 (Fi le No. 22637).

A formal hearing was commenced before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York, on September 22, 1981, cont inued on November 18, 1981 at the sane off ices

and concluded at the same off ices on Apri l  26, 7982. Pet i t ioners appeared by

Irving N. Fishman, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

( I rw in  Levy ,  Bsq.  ,  o f  counse l ) .

ISSIJE

l{hether the Audit  Divis ion properly disal lowed certain business and

personal i temized deduct ions on pet i t ioners'  7974 and 1975 income tax returns.

FINDINGS OF FACT

1. New York State Income Tax Returns on a combined form (IT-208) were

f i led on behalf  of  pet i t ioners, Joseph and Jeannette Fr iedberg for the year

7974.  A  jo in t  U .S.  Ind iv idua l  Income Tax  Return  fo r  the  year  1974 was a lso

f i led  on  beha l f  o f  pe t i t ioners .
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2. A joint  New York State Income Tax Resident Return for the year 1975

and a joint  U.S. Individual Income Tax Return for the year 1975 were also f i led

on beha l f  o f  pe t i t ioners .

3 .  0n  Apr i l  14 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by an explanatory Statement of Audit  Changes which asserted a

def ic iency of personal income tax for the years 7974 and 1975. The Statement

of Audit  Changes averred that,  as a result  of  a f ie ld audit ,  addit ional tax was

due. The Schedule of Audit  Adjustments which was attached to the Statement of

Audit  Changes l isted Mr. Fr iedberg's personal and business deduct ions which

were  d isa l lowed as  fo l lows:

7974

Schedule "C" expenses disal lowed:

Repairs
LegaI  and pro fess iona l  fees
Other business expenses
Insurance

Total  Schedule "C" expenses disal lowed

Contr ibut ions disal lowed
Miscel laneous deduct ions disal lowed

Net adjustment per audit

7975

Schedule "C" expenses disal lowed:

Repairs
lega l  and pro fess iona l  fees
Other business expenses
Insurance

Total  Schedule "C" expenses disal lowed

Contributions disallowed
Misce l laneous deduct ions  d isa l lowed

Net adjustment per audit

4 .  Mr .  and Mrs .  Fr iedberg  had separa ted  be fore

$  1 ,205 .00
74 ,792 .00
37  , 906 .  oo
4 ,  105  . 00

$118 ,008 .00

$  324 .00
24 .0A

$118 ,356 .00

$  691 .00
37  ,986 .00
29 ,263.0A
3 ,766 .00

$  71 ,706 .00

$  417 .00
36 .00

$  7 2 , 1 5 9 . 0 0

the  years  in  i ssue.
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5. During the years in issue, Mr. Fr iedberg was a pract ic ing lawyer

engaged in the pre-tr ia l  preparat ion of negl igence cases. Mrs. Fr iedberg was

not  invo lved w i th  Mr .  Fr iedberg 's  p rac t ice  o f  law.

6. In I974 and 1975, Mr. Fr iedberg maintained extensive documentat ion

regarding his fees and expenses. This documentat ion was required to be kept by

the Rules of the Appel late Divis ion of the New York State Supreme Court.  An

employee of Mr. Freidberg would record each check wri t ten in a cash disbursements

journal for each category of expenditure. The checks would be divided into

categories of expenditures and wrapped in a rubber band. Support ing documentat ion,

such as  invo ices ,  were  a lso  kept  on  f i le .  Mr .  F r iedberg 's  accountan t  wou ld

review the checks and related documentat ion pr ior to preparing each year 's tax

return.

7 .  Mrs. Fr iedberg became aware that her husband had f i led returns with

her name on them. This caused Mrs. Fr iedberg to become suff ic ient ly concerned

to seek legal advice. On the advice of her attorney, Mrs. Fr iedberg wrote a

letter to the New York City,  New York State and Federal  governments advising

each that she had been separated for years and that any returns purport ing to

bear her signature were false in that she had not signed any tax returns for

many years.

8. Mrs. Fr iedberg wrote the let ter because she was worr ied that she would

have to pay for penalt ies she was not responsible for.  However,  Mrs. Fr iedberg

did not know what was on the returns f i led for the years in issue or that any

amounts reported on the returns were incorrect.

9.  The Notice of Def ic iency was issued based on the let ter wri t ten by

Mrs .  Fr iedberg .
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10 .  An aud i t  o f  Mr .  F r iedberg 's  records  was no t  conducted  pr io r  to  the

issuance of the Not ice of Def ic iencv.

11. The deduct ions claimed On rr .  Fr iedberg during the years in issue were

simi lar t .o amounts claimed in pr ior years.

72 .  A f te r  the  Not ice  o f  Def ic iency  was issued,  pe t i t ioners '  representa t ive

provided cash disbursemenL journals,  cancel led checks and other documentat ion

pertaining to the deduct ions which were disal lowed. Pet i t ioners were not given

credit  for any of the documentat ion provided since quest ions remained regarding

whether certain cash disbursements were properly deducted.

CONCTUSIONS OF LAW

A. That the let ter f rom Mrs. Fr iedberg to the Audit  Divis ion noted in

Finding of Fact "7rr did not provide a basis to conclude that the business or

i temized deduct ions  c la imed by  Mr .  Fr iedberg  fo r  1 .974 or  1975 were  incor rec t .

This becomes part icular ly evident by the Audit  Divis ion's not having quest ioned

the income reported by pet i t ioners on the returns during the years in issue.

B. That the issuance of a Not ice of Def ic iency must be premised upon a

fac tua l  bas is  ( f ,ee  Maur ice  Ede ls te in  Trus t ,  S ta te  Tax  Commiss ion ,  Apr i l  30 ,

L982).  Moreover,  a Not ice of Def ic iency may not be issued for the sole purpose

of procuring an extension of the Statute of Limitations in order to make a

d i f fe ren t  assessment  (Brown v .  S ta te  Tax  Comm. ,  I99  Misc .  349,  353-354,  a f f 'd .

2 7 9  A p p .  D i v .  8 3 7 ,  a f f  ' d .  3 0 4  N . Y .  6 5 1 ) .

C.  That  s ince  there  was no  fac tua l  bas is  fo r  the  d isa l lowance o f  Mr .  F r iedberg 's

business or i temized deduct ions contained in the Not ice of Def ic iency, the
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the Not ice of  Def ic iency issued Apr i l  14, 1978  i spet i t ion is granted and

cance l led .

DATED: Albany, New York

JAN 3 1983
STATETAX COMMIS

(' /'-


