
STATE OF NEW YORK

STATE TAX COUI{ISSION

In the Matter of the Petition
o f

John J. Frey
and Barbara G. Frev

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax traw for the Year
7977 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  7982, she served the within not ice of Decision by
cert i f ied mai l  upon John J. Freyrand Barbara G. Frey the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John J. Frey
and Barbara G. Frey
181 R idgecres t  Rd.
Br ia rc l i f f  Manor ,  NY 10510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said r{rapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  9 ,  1982

John J. Frey
and Barbara G. Frey
181 R idgecres t  Rd.
Br ia rc l i f f  Manor ,  NY 10510

D e a r  M r .  &  M r s .  F r e y :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Conrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone 1i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of Lhe Pet i t ion

o f

JOH]II J. FREY and BARBARA G. FREY

For Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 7977 -

DECISION

Pet i t ioners ,  John J .  F rey  and Barbara  G.  Frey ,  181 R idgecres t  Road,

Br ia rc l i f f  Manor ,  New York  10510,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law fo r  the  year  1977 (F i le  No.  25565) .

A  smal l  c la ims hear ing  was he ld  be fore  Lr i I I iam Va lcarce l ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two Ltor ld Trade Center,  New York,

New York ,  on  Ju ly  20 ,  1981 a t  10 :45  A.M.  Pet i t ioner  John J .  F rey  appeared pro

se and for pet i t ioner Barbara G. Frey. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l ) .

ISSUBS

I. Whether pet i t ioners effectuated a change of domici le on March 25, 1977

or  Apr i l  1 ,  1977 .

I I .  Whether  a capi ta l  gain on the sale of  real  property  was real ized

du r i ng  the  non res iden t  pe r i od  o f  1977 .

FINDINGS OF TACT

1.  Pet i t ioners ,  John J .  F rey  and Barbara  G.  Frey ,  t ime ly  f i led  a  jo in t

New York State Income Tax Nonresident ReLurn for the period January 1, 1977 to
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March 25, 1977 and a joint  New York State Income Tax Resident Return for the

per iod  March  26 ,  7977 Lo  December  31 ,  1977,  wh ich  resu l ted  in  a  re fund request

o f  $  1  , 6 4 4  . 0 0  .

2 .  0n  FebruarY 7 ,  1979 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for $313.34 plus interest,  along with an explanaLory Statement of Audit  Changes

which  s ta ted ,  in  par t :

"The amount of tax due for the ent ire year shal l  not be less than
would be payable if the total New York Taxable Income shown by the
two returns were included in a single return. Therefore, i f  New
York raxabre rncome is reported on both returns, the two amounts
of taxabre income must be combined for the purposes of computing
the  tax  a t  the  prescr ibed tax  ra tes .  "

"The capitar Gains received from the sale of your former residence
occurred during your resident per iod. Therefore, the gain should
have been reported on your New York Resident Return.r l

"Net Long Term Capital  Gains are taxed by New York at 60% rather
than 50"/ . .  Accordingly,  20"[  of  the Capital  Gains Deduct ion should
be added to income. The port ion of Long Term Capital  Gains not
subject to New York Personal Income Tax is an I tem of Tax Preference
and subject to New York Minimum Income Tax."

"To ar r i ve  a t  New York  I temized Deduct ions ,  Sec t ion  6 f5 (c ) (4 )  o f
the State Tax Law requires that a modif icat ion be made for al locable
expenses attr ibutable to i tems of tax preference in excess of the
spec i f i c  deduc t ion .  "

The overpayment of $11644.00 shown on pet i t ioners'  return was not granted or

paid since the audit  changes increased their  personal income tax l iabi l i ty

su f f i c ien t ly  to  resu l t  in  a  ne t  ba lance due o f  $313.34 ,  p lus  in te res t .

3 .  Pet i t ioners ,  John J .  F rey  and Barbara  G.  Frey ,  were  res idents  o f

Connect icut,  when on January 5, 1977 they purchased a one-family home in New

York  Sta te .  0n  January  6 ,  1977,  pe t i t ioners  en tered  in t .o  a  sa les  cont rac t  to

sel l  their  home in Connect icut.
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4 .  In  ear ly  March ,  1977 pe t i t ioners  moved some o f  the i r  househo ld  goods

to the home in New York State. 0n March 25, 1977 a professional moving company

moved pet i t ionersr larger and heavier household goods, equipment and furni ture.

On Apri l  1,  1977 ,  the day pet i t ioners attended the closing on the sale of their

Connect icut residence, pet i t ioners moved the remainder of their  household

g o o d s .

5. Pet i t ioners contended that they actual ly effectuated a change of

domic i le  on  Apr i l  1 ,  1977.  However ,  pe t i t ioner  John J .  F rey  cou ld  no t  reca l l

whether he and his wife physical ly stayed at the Connect icut residence, or the

New York  S ta te  res idence,  immedia t .e ly  p r io r  to  the  c los ing  on  Apr i l  1 ,  1977.

6 .  0n  Federa l  fo rm 2119,  SaIe  or  Exchange o f  Persona l  Res idence,  pe t i t ioners

indicated that they occupied their  new (New York State) residence on March 25,

1977.  0n  a  schedu le  (CR-60.1)  a t tached to  the i r  tax  re tu rns ,  pe t i t ioners

indicated that they were New York State residents from March 26, 1977 to

December 31, 1977. Pet i t ioners contended that on both aforementioned documents

the dates were erroneous.

7 .  The sa les  cont rac t  fo r  the  sa le

offered for examinat ion or submitted as

indicat ing whether al l  the cont. ingencies

for the sale of the Connect icut property

pr io r  to  Apr i l  1 ,  7977 .

CONCLUSIONS OF LAI,{

of the Connect icut property was not

evidence. No evidence was submitted

and condit ions of the sales contract

were  met  p r io r  to  March  26 ,  1977 ox

A.  That  to

and take up the

change  one ts

neli, coupled

domici le requires an intent to

with an actual acquisi t ion of a

give up the o1d

residence in the



Iocal i ty (Matter of  Newrqmb, 192

The establ ished facts are clear that

Frey acquired a new home in New York

the intent to abandon their domicile

in New York.
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N.Y .  238 ,  250 -251 ,  84  N .E .  950 ,  954 -955) .

pet. i t ioners John J. Frey and Barbara G.

State and moved in on March 25, 1977 with

in Connecticut and establish a new domici le

B. That pet i t ioners John J. Frey and Barbara G. Frey became domici led,

and resident individuals of New York State on March 25, 7977 in accordance with

the meaning and intent of  sect ion 605(a) of the Tax Law and 20 NYCRR 102.2.

C. That since pet i t ioners changed their  status from nonresident to

resident on March 25, 1971, they must,  regardless of the method of account ing

they normal ly employ, accrue and include al l  i tems as i f  they were f i l ing a

Federal  return for each period of nonresidency and residency on the accrual

b a s i s  ( 2 0  N Y C R R  1 4 8 . 1 0 ) .

D. That the gain on the sale of real  property pursuant to the accrual

method of account ing is reportable during the period at l  the cont ingencies of

the contract of  sale were met,  which f ixed pet i t ionerst r ight to receive income

and the amount thereof was able to be determined with reasonable accuracy in

accordance with the meaning and intent of  sect ion 451 of the Internal Revenue

C o d e ,  T r e a s .  R e g s .  1 . 4 5 1 - 1 ( a ) ,  s e c t i o n  6 5 4 ( c )  o f  t h e  T a x  L a w  a n d  2 0  N Y C R R

1 4 8 . 1 0  ( S .  C .  C h a p i n  e r  a l .  v .  c o m m . ,  ( c A - 8 )  5 0 - 1  u s T c  f l 9 1 7 1 ,  1 8 0  F . 2 d  1 4 0 ) .

E. That pet i t ioners John J. Frey and Barbara G. Frey have fai led to

sustain the burden of proof required by sect ion 689 (e) of the Tax law establ ish-

ing that the gain on the sale of the Connect icut property was accrued pr ior to

March  25 ,  7977 (o r  p r io r  to  Apr i l  1 ,  1977) .  Accord ing ly ,  the  cap i ta l  ga in  on
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the sale of real  property located in Connect icut is reportable during the

resident per iod of March 25, 1977 to December 31, 1977 within the meaning and

in ten t  o f  sec t ion  654(c )  (2 )  o f  the  Tax  Law.

F. That the pet i t ion of John J. Frey and Barbara G. Frey is denied, and

the  Not ice  o f  Def ic iency  issued February  7 ,  1979 is  sus ta ined,  a long w i th  such

addit ional interest as may be lawful ly owing.

DATBD: Albany, New York

APR O 9 1gB2
COMMISSION


