
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mil ton Fletcher

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
L 9 7 0 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within notice of Decision by cert i f ied
mail upon Milton Fletcher, the petit ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid r,Irapper addressed
as fo l lows:

Milton Fletcher
85 New York Avenue
Congers, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuslody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
4th day of June, 1982.

that t
forth

he
on
)

sa id  addressee is the petit ioner
the last known address"u.'u *rn" t:



STATE OF NIW YORK
STATE TAX COI'IMISSION

In the Matter of the Petition
o f

Milton Fletcher

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1970

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the within notice of Decision by certified
mail upon Myron W. Siskin the representative of the petitioner in the within
proceedinS, bY enclosing a true lopy thereof in a seiurely sealed postpaid
wrapper addressed as fol lows:

Myron W. Siskin
53 E.  34rh Sr .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the extlusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on

the representative
said wrapper is tbe

last known address of the representative of the pftitioner.

Sworn to before ne this
4th day of June, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, L982

Milton Flet.cher
85 New York Avenue
Congers, NY

Dear  Mr .  F le tcher :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  Lo review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
A1bany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Myron W. Siskin
53  E .  34 th  S r .
New York, NY 10016
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MIITON FIETCI{ER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of the Tax Law for the Year 1970-

DECISION

Peti t ioner,  Mi l ton Fletcher,  85 New York Avenue, Congers, Nelr  York, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for rhe year 1970 (Fi le No. 00456).

A formal hearing was held before Robert  F. Mul l igan, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York on December 19, 1977 at 10:45 A.M. Addit ional documentary evidence was

submitted by petitioner at the hearing and the matter was remanded to the Audit

Divis ion for further audit  act ion, which has been completed. Pet i t ioner

appeared by Myron W. Siskin, Esq. The Audit  Divis ion appeared by Peter Crotty,

Esq.  (Laurence Stevens ,  Esq.  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioner  i s  en t i t led  to  a  $11000.00  cap i ta l  loss  on  inves t -

ments .

I I .  Wlrether pet i t ioner has substant iated interest expense deduct ions and

miscel laneous deduct ions .

FINDINGS OF FACT

1.  Pet i t ioner ,  M i l ton

resident return for 1970 on

$ 1 r 0 0 0 . 0 0 ,  i n t e r e s t  e x p e n s e s

Fletcher,  t imely f i led a New York State income tax

which  he  deducted ,  in te r  a1 ia ,  a  cap i ta l  loss  o f

o f  $ 7 1 7 7 7 . 1 3  a n d  m i s c e l l a n e o u s  e x p e n s e s  o f  $ 2 3 r 8 4 3 . 1 8 .
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Schedu le  A  o f  the  reLurn  inc luded in  misce l laneous income the  sum o f  $9r747. I5 ,

which was attr ibuted to a New York State income tax refund. The refund,

however,  was not subtracted from total  income on l ine 4 of the return.

2. On JuIy 31, 1972 L}; .e Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner which denied the aforementioned deduct ions and also asserted a gain

o f  $ 1 , 9 1 1 , 1 9 3 . 9 2 ,  r e s u l t i n g  i n  a d d i t i o n a l  p e r s o n a l  i n c o m e  t a x  d u e  o t  $ 2 6 7 , 6 9 9 . L 6 .

The def ic iency was imposed because pet i t ioner had not appeared for an appointment

at which he was to substant iate the deduct ions. The Notice of Def ic iencv did

not  g ive  pe t i t ioner  c red i t  fo r  the  $g ,747.15  New York  S ta te  tax  re fund.

3. At the formal hearing, pet i t ioner produced voluminous mater ial  relat ing

to the capital  loss which had been sustained through investments. This mater ial

was reviewed by the Audit  Divis ion subsequent to the hearing and consequent ly

the  c la imed ad jus tment  o f  $1 ,911,193.92  was w i thdrawn by  the  Aud i t  D iv is ion  and

p e t i t i o n e r r s  c a p i t a l  l o s s  o f  $ 1 , 0 0 0 . 0 0  r e i n s t a t e d .

4 .  Pet i t ioner rs  deduc t ions  fo r  in te res t  expense cons is ted  o f  home mor tgage

$87.00 ,  County  Trus t  Company $4 ,801.00  and secur i ty  marg in  account  in te res t  o f

$2 '976.73 .  The in te res t  expense o f  $4 ,801.00  was es tab l i shed a t  the  hear ing  by

testimony and by an audit confirmation statement of The County Trust Company

showing tha t  on  August  5 ,  1970 the  loan had a  ba lance o f  $52 ,625.00  and tha t

the interest rat .e was nine percent.  The other interest deduct ions were not

subs tan t ia ted  by  pe t i t ioner .

5 .  P e t i t i o n e r ' s  m i s c e l l a n e o u s  d e d u c t i o n s  c o n s i s t e d  o f  $ 1 , 5 0 0 . 0 0  f o r  a

I e g a l  f e e ,  $ 3 0 0 . 0 0  f o r r r f n v e s t .  l i t  &  b r o k e r  c a l l s i l  a n d  $ 2 2 , 0 4 3 . 1 8  f o r  b r o k e r a g e

commiss ions  pa id  on  purchase and sa le .  The lega l  fee  was pa id  in  1970 as  a

retainer for l i t igat ion brought by pet i t ioner against an investment advisor and

a broker for "churning" pet i t ioner 's account and was substant iated at the



hear ing .  The $300.00

wil l  be treated in the
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deduct ion was not substant iated.

Conc lus ions  o f  law,  in f ra . )

(The $22,043.18  deduct ion

CONCLUSIONS OF tAId

A.  That  Treas .  Reg.  Sec .  1 .263(a) -2  p rov ides  tha t  commiss ions  pa id  in

purchasing securi t ies are capital  expenditures and that commissions paid in

se l l ing  secur i t ies  (except  fo r  dea le rs )  a re  an  o f fse t  aga ins t  the  se l l ing

pr ice .  Accord ing ly ,  the  deduct ion  by  pe t i t ioner  o f  $221043.18  in  b rokerage

commissions as a miscel laneous deduct ion was improper.

B. That the pet i t ion of Mi l ton Fletcher is granted to the extent that the

ad jus tment  inc reas ing  income by  $1 ,911, I93 .92  is  e l im ina ted  and a  cap i ta l  loss

o f  $11000.00  a l lowed;  the  deduct ion  fo r  $4 ,801.00  in  in te res t  expense is

a l lowed and the  $1 ,500.00  misce l laneous deduct ion  fo r  a  lega l  fee  is  a l lowed.

Upon recomputat ion of pet i t ioner 's tax l iabi l i ty by the Audit  Divis ion, the New

York  Sta te  tax  re fund o f  $9 ,747.15  is  to  be  subt rac ted  f rom Tota l  Income in

arr iv ing at Total  New York Income. The pet i t ion is in al l  other respects

denied and the Not ice of Def ic iencv otherwise sustained.

DATED: Albany, New York

JUN O 4 i9B2
TE TAX COMI'IISSION


