
STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Susan B. Fisher

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax law for the
Y e a t  1 9 7 6 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  7982, she served the within not ice of Decision by
cert i f ied mai l  upon Susan B. Fissher,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

Susan B.  F isher
c/o Gordon David Fissher
624 OJ-iver Bldg.
Pittsburgh, PA 15222

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.

addressee is the pet i t ioner
wrapper is the last known address
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for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Y e a r  1 9 7 6 .

AI'FIDAVIT OF MAITING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  7982, she served the within not ice of Decision by
cert i f ied mai l  upon Gordon D. Fisher the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Gordon D.  F isher
Titus, Marcus & Shapira
624 Ol-j-ver Bldg.
Pittsburgh, PA 75222

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united States Postal  Service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l rrapper is the
rast known address of the representat ive of the pet i t ioner.

Sworn to before me th is
9 th  day  o f  Ap r i l ,  7982 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  9 ,  1982

Susan B.  F isher
c/o Gordon David Fisher
624 O1^iver BIdg.
Pit tsburgh, PA 15222

D e a r  M s .  F i s h e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Gordon D.  F isher
Titus, Marcus & Shapira
624 Oliver Bldg.
Pittsburgh, PA 15222
Taxing Bureau's Representat ive



STATE OF NE\{ YORK

STATE TAX COMMISSION

fn the Matter the Pet i t ion

SUSAN B. FISI{ER

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  fncome Tax under Ar t ic les
22 arr^d 30 of the Tax Law for the Year 7976.

DECISION

Pet i t ioner ,  Susan B.  F isher ,  c /o  Gordon Dav id  F isher ,  624 Ol iver  Bu i ld ing ,

Pit tsburgh, Pennsylvania 15222, f i led a pet i t ion for redeterminat ion of def ic iency

or for refund of personal income tax under Articles 22 ard 30 of the Tax Law for

the year 1976 (FiLe No. 22469).

A smal l  c la ims hear ing was held before Ar thur  Johnson,  Hear ing 0f f icer '

the of f ices of  the State Tax Commission,  65 Court  Street ,  Buf fa lo,  New York,

S e p t e m b e r  2 1 ,  1 9 8 1  a t  1 : 1 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  G o r d o n  D .  F i s h e r ,  E s q .

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia Brumbaugh'

E s q .  o f  c o u n s e l ) .

ISSTIES

I. Idrether petitioner properly deducted income earned abroad in deterrnining

New York taxable income for 1976.

I I .  Whether pet i t ioner was a resident individual of  New York State for

o f

o f

a t

on

pe rsona l  i ncome tax  pu rposes  i n  L976 .

I I .  lJhether  pet i t ioner 's  capi ta l  gain on

prof i t  shar ing and ret i rement  p lan is  subject

determine New York adjusted gross income.

the lump-sum distribution from a

to a 20 percent modif icat ion to
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FINDINGS OT FACT

1 .  Pe t i t i one r ,  Susan  81  F i she r ,  f i l ed  a  New York  S ta te  f ncome Tax  Res iden t

Return for  1976 which inc ludgd New York Ci ty  personal  income tax.  On th is

re tu rn  she subt rac ted  $10,00$.52  f rom Federa l  ad jus ted  gross  income fo r  income

earned whi le residing abroad. i  Atong with said return, pet i t ioner f i led Federal

fo rm Schedu le  D (Cap i ta l  Ga i$s  and Losses)  ind ica t ing  a  ga in  o f  $883.21  o f

wh ich  50  percent  ($441.60)  w{s  inc luded in  taxab le  income-

2 .  On October  27 ,1-9771 the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against pet i t ioner i r i rposing addit ional New York State personal income

tax  fo r  7976 o f  $363.18  and few York  C i ty  tax  o f  $59.83 .  The D iv is ion  cons idered

pet i t ioner a New York State fesident for the ent ire year (1976) and therefore

taxed her  to ta l  income,  regafd less  o f  the  source .  In  add i t ion ,  pe t i t ioner 's

reported capital  gain was infreased pursuant to the 20 percent capital  gain

modi f i ca t ion .  Accord ing ly ,  fn  January  16 ,  I978,  the  Aud i t  D iv is ion  issued a

Notice of Def ic iency against pet i t ioner for addit ional personal income taxes of

$ 4 2 3 . 0 1 ,  p l u s  i n t e r e s t  o f  $ 2 V . 0 9  f o r  a  t o t a l  o f  $ 4 5 0 . 1 0 .

3. Pet i t ioner was emplpyed by the Ford Foundat ion in Nairobi,  Kenya from

January, 1972 through Januarf  30, 1-976 when her enploynent contract expired.

At such t ime, pet i t ioner retJrrned to New York City where she was domici led and

worked pr ior to her move to | , Iairobi .  In January, 7976 peLit ioner received

$10,005.52  fo r  serv ices  per fp rmed wh i le  in  Na i rob i  as  we l l  as  a  lump-sum

dis t r ibu t ion  f rom pro f i t  sha l ing  and re t i rement  p lans  o f  $1 ,520.15  cons is t ing

of  $636.94  in  o rd inary  incomp and $883.21  o f  cap i ta l  ga ins .

4. For Federal  income lax purposes for 7975, pet i t ioner f i led forn 2555

(Exemption of Income Earned Abroad) on which she excluded the maximum anount

from gross income in accordafrce with sect ion 911 of the Internal Revenue Code.
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Pet i t ioner  d id not  exc lude her  income earned in Nairobi  f rom Federal  gross

income reported for  L976.

5.  Pet i t ioner  argued that  her  income at t r ibutable to serv ices per formed

abroad is  exc ludable f rom the imposi t ion of  New York State income tax s ince she

was a nonresident .  Pet i t ioner  fur ther  argued that  lump-sum dist r ibut ions are

not  subject  to  the 20 percent  capi ta l  gain modi f icat ion.

CONCLUSIONS OF LAII

A.  That  sect ion 911 of  the Internal  Revenue Code provides an exempt ion

w i th  ce r ta in  l im i t a t i ons ,  f o r  i ncome ea rned  by  a  U .S .  c i t i zen  who  i s  a  bona

f ide res ident  of  a fore ign country.

That  pet i t ioner  d id not  exc lude income earned abroad in determin ing

Federal  adjusted gross income for  
'1 ,976 

and fa i led to establ ish that  she was

ent i t led to such exclus ion;  therefore,  pet i t ioner  fa i led to susta in the burden

o f  p roo f  requ i red  by  sec t i on  589 (e )  o f  t he  Tax  Law.

B.  That  a domic i le  once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion wi th the bona f ide in tent ion of  making h is  f ixed and

permanent home there. No change of domici-le results f rom a removal to a ner^r

Iocat ion i f  the in tent ion is  to  remain there only for  a l imi ted t ime [20 NYCRR

1 0 2 . 2 ( d )  ( 2 )  I  .

That  a Uni ted States c i t izen wi l l  not  ord inar i ly  be deemed to have

changed h is  domic i le  by going to a fore ign county unless i t  is  c lear ly  shown

that  he in tends to remain there permanent ly .  For  example,  a Uni ted States

ci t izen domic i led in  New York who goes abroad because of  ass ignment  by h is

employer  or  for  s tudy,  research or  recreat ion,  does not  lose h is  New York

domic i le  unless i t  is  c lear ly  shown that  he in tends to remain abroad permanent ly

a n d  n o t  t o  r e t u r n .  [ 2 O  N Y C R R  t 0 2 . 2 ( d ) ( 3 ) ] .
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That pet i t ioner did not show that her rnove from New York to Nairobi

was intended to be permanent.  Therefore, pet i t ioner did not Iose her New York

domic i le .

C. That  any person domic i led in  New York is  a res ident  for  income tax

pu rposes  fo r  a  spec i f i c  t axab le  yea r ,  un less  f o r  t ha t  yea r  he  sa t i s f i es  a I I

three of  the fo l lowing requi rements:  (1)  he mainta ins no permanent  p lace of

abode in th is  State dur ing such year ,  (2)  he mainta ins a permanent  p lace of

abode e lsewhere dur ing such ent i re year ,  and (S)  t re spends in the aggregate not

more than 30 days of  the taxable year  in  rh is  s tate [zo NycRR 102.2(b) ] .

That  s ince pet i t ioner  was domic i led in  New York pr ior  to  her  move to

Nairobi ,  Kenya in 7972 and d id not  sat is fy  the above three requi rements,

pet i t ioner  l , i las a res ident  of  New York State for  1976 in accordance wi th sect ion

605 (a ) (1 )  o f  t he  Tax  Law.  Acco rd ing l y ,  pe t i t i one r  i s  sub jec t  t o  t ax  on  i ncome

recei -ved f rom al l -  sources inc luding income earned abroad,  to the extent  inc luded

in  Fede ra l  ad jus ted  g ross  i ncome,  sub jec t  t o  spec i f i c  mod i f i ca t i ons  by  t he  New

York State Income Tax Law.

D. That pet iLioner 's capital  gain on the lump-sum distr ibut ion from her

prof i t  sharing and ret i rement plan is subject to the 20 percent modif icat ion

requ i red  by  sec t ion  6 I2 (b)  (11)  o f  the  Tax  Law.

E.  Tha t  t he  pe t i t i on  o f  Susan  B .  F i she r  i s  den ied  and  the  No t i ce  o f

Def ic iency  issued January  16 ,  1978 is  sus ta ined.

DATED: Albany, New York

APR 0I 1982


