
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hugo T .  &  Mary  P.  F ischer

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1968 - 7975.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Hugo T. & Mary P. Fischer,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Hugo T. & Mary P. Fischer
Box 89
Nor thpor t ,  NY 11768

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of August,  L982.

that the
forth on

s a i d is the pet i t ioner
the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hugo T .  &  Mary  P.  F ischer

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 8  -  1 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  !982, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is A. Kaplan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mor r is  A .  Kap lan
Morr is & Kaplan
6 Red Deer  Ln .
Huntington, NY 11743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioger.

Sworn to before me this
4th d,ay of August,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

Hugo T .  &  Mary  P.  F ischer
Box 89
Northport ,  NY 77768

D e a r  M r .  &  M r s .  F i s c h e r :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone i /  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMUISSION

cc :  Pet i t ioner 's  Representa t ive
Morr is  A .  Kap lan
Morr is & Kaplan
6 Red Deer ln.
Huntington, NY 11743
Taxing Bureau' s Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

In t^he Matter of the Petition

o f

IIUG0 T. and MARY P. FISCI{ER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1968 through 1975.

DECISION

Peti t ioners, Hugo T. and Mary P. Fischer,  Box 89, Northport ,  New York

lL768, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1969 through

1975 (Fi Ie No. 26139) .

A formal hearing was held before Robert  F. Mul l igan, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York on June 17, 1.981 at 2:45 P.M. Pet i t ioners appeared by l lorr is A. Kaplan,

P.c .  (Mor r is  A .  Kap lan ,  Esq. ,  o f  counset ) .  The Aud i t  D iv is ion  appeared by

Ralph  J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the pet i t ioners were resident individuals of New York State

during the years at issue.

I I .  I f  pet i t ioners were not resident individuals of New York State,

whether the petitioners had income from New York sources during the years at

i ssue.

I I I .  Whether pet i t ioners are subject to penalt . ies for fai lure to f i le New

York State personal income tax teturns and pay New York State personal income

taxes for the years at issue.
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FINDINGS OF FACT

1. Pet i t ioners, Hugo T. and Mary P. Fischer,  f i led Federal  incone tax

returns for the years at issue, but did not f i le New York State personal income

tax returns for said years. Pet i t ioners acted under the advice of a New York

State cert i f ied publ ic accountant.

2. 0n July 24, 1978 the Audit  Divis ion issued a Statenent of Audit

Changes against pet i t ioners in the amount of $44,501.39 in personal income tax,

plus penalt ies and interest for the years 1968 through 1975. The proposed

adjustrnent was based on a f inding that pet i t ioners erere domici led in and

resident individuals of New York State during said years. The penalt ies were

imposed for failure to file New York State income tax returns and to pay the

tax when due.

3. 0n Novembex 28, 1978 the Audit  Divis ion issued two not ices of def ic iency

against petitioners based on the Statement of Audit Changes for the amorrnt of

tax and penalt ies set forth in the Statement plus interest to Novenber 28,

1 9 7 8 .

4. Pet i t ioner Hugo T. Fischer was born in I l l inois.  Pet i t ioner Mary P.

Fischer was born in Kentucky. They were marr ied in 1943.

5. In 1947 Mr. Fischer became a distr ibutor for the l r lnn Oi l  Company.

His territory encompassed New York and New England.

6. In 1953 pet i t ioners moved to New York State.

7. In 1964 tdynn Oi l  Company decided to el iminate i ts distr ibutors and Mr.

Fischerrs distr ibutorship, a large and lucrat ive one, was the f i rst  to be

el iminated.

8. Pet i t ioners purchased an interest in a marine business, Northport

Marine Center,  Inc. Mr. Fischer was instrumental  in the bui lding up of an old
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boat yard which the corporat ion acquired, but af ter complet ion of the construct ion

phase, I4Ias not involved in the actual day-to-day operat ion of the business. He

served on the board of directors of the corporation and, during the years at

issue, was compensated by the corporat ion for his services as a director.

Federal  incone taxes were withheld from his salary, but no New York State taxes

were withheld.

9. Pet i t ioners had visi ted Switzer land and bel ieved i t  to be an excel lant

place to l ive and raise their  three daughters. In or about 1965 or 1966 they

decided to move there and start  a new l i fe.

10. Pet i t ioners and their  daughters, then age 14, 13 and 9, moved to

Switzer land in August,  1967. They took al l  of  their  personal belongings to

Switzer land, except for a few pieces of furni ture which they kept in their

house at Baycrest,  Hunt ington, New York, which house they retained.

11. Pet i t ioners rented a six bedroom house in Switzer land and bought new

appl iances, including a dishwasher,  sewing machine, refr igerator and a television

set. They planned to buy a smaller house when their daughters were out on

their osn, They also purchased and kept three horses while living in Switzerland.

They had their automobile shipped to Switzerland when they moved there in' 1967.

12. Pet i t ioners had no intent ion of beconing Swiss ci t izens. They did,

however, have the intention of living permanently in Switzerland.

13. Petitioners generally returned to the New York house each sunmer. One

sunmer they remained in Switzerland. They did not rent out the house because

although it was excellent for summer use, it was difficult to heat during the

winter months. From time to tine they permitted friends to use the house when

they were not there.
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14 .  Mr .  F ischer  a lso  re tu rned to  New York  occas iona l l y  fo r  meet ings  o f

the  board  o f  d i rec to rs  o f  Nor thpor t  Mar ine  Center ,  Inc .

15 .  In  1971,  there  was a  change in  Swiss  law or  po l i cy  a imed a t .  d iscourag ing

the residence of foreigners in Switzer land. Pet i t ioners were told to leave the

country.  They retained Swiss attorneys and were able to postpone their  departure

several  t imes, a year or two at a t ime, unt i l  July 1976, when they returned to

Ner* York.

76. Pet i t ioners resided in Switzer land for almost nine vears and lef t

Swi tzer land aga ins t  the i r  w i l l .

17. Pet i t ioners paid Swiss income tax during their  years of residence

there .  They  a lso  had Swiss  dr ivers  l i censes .

18. Pet i t ioners had independent income from investments and, except for

Mr .  F ischer rs  ac t iv i t ies  as  a  d i rec to r  o f  Nor thpor t  Mar ine  Center ,  Inc . ,  were

not employed or otherwise engaged in business during the years at issue.

Pet i t ioners made no effort  to obtain ernployment whi le } iv ing in Switzer land.

19. Neither pet i t ioner spent more than 183 days in New York in any of the

years  a t  i ssue.

20 .  Pet i t ioners r  e ldes t  daughter  mar r ied  a  Swiss  na t iona l  and res ides  in

Switzer land.

CONCIUSIONS OF IAW

A. That pet i t ioners, Hugo T. and Mary P. tr ' ischer,  changed their  domici le

from New York to Switzer land in August,  L967 and were not donici led in New York

during the years at issue

B. That al though pet i t ioners maintained a permanent place of abode in New

York ( the house in Baycrest) ,  nei ther pet i t ioner spent,  in the aggregate, more

than 183 days of any of the taxable years at issue in this state. Accordingly,



- 5 -

they were not resident individuals of New York State during said years (section

605(a) (2 )  o f  the  Tax  law) .

C. That even though he was a nonresident, the income earned by petitioner

Hugo T. Fischer as a director constituted income from New York sources under

sect ion 632(b) of the Tax Law and is subject to New York State personal incone

tax .

D. That pet i t ioners had reasonable cause for fai l ing to f i le New York

State personal income tax returns and failing to pay New York State personal

income tax .  Accord ing ly ,  pena l t ies  under  sec t ion  685(a) ,  685(a) (1 )  and 585(a) (2 )

of the Tax Law are cancel led in ful1.

E. That the pet i t ion of Hugo T. and Mary P. Fischer is granted except as

provided in Conclusion of law "C" and the not ices of def ic iency are to be

reduced accordingly.

DATED: Albany, New York

AUG O 4 1982

COMI{ISSIONER

I  d i ssen t .  Pe t i t i one rs  rema i reddomic i l ed  i n  New York ,  even
i f  t hey  were  non - res iden ts  fo r  t he  taxab le  yea rs  i n  ques t i on .
They  kep t  t he i r  New York  house  and  fu rn i t u re ,  kep t  t he i r  U .S .
c i t iz .enship,  re turned to  New York each Summer ,  had employment
in  New York  and  none  in  Sw i t ze r land ,  and  mere l y  ren ted  l i v i ng
space  i n  Sw i t ze r land .  I  wou ld  f i nd  aga ins t  qe ! . i t i one r .

coltMlssIoN

COMMI


