
STATE OF NEI./ YORK

STATE TAX COMI{ISSION

In the Matter of the Pet i t ion
o f

Stephen Fisher

for Redet.erminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thal on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen Fisher,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Stephen Fisher
24I  E .  75rh  Sr .
New York, NY 70027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of December, 1982.

OATHS PURSUANT
sBcIIOti 174

INISTER
TO TAX IJAW

sa id  addressee is  the  pe t i t ionerthat the
forth on



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

December 14, 1982

Stephen Fisher
2 4 1  E .  7 5 t h  S r .
New York, NY 10021

D e a r  M r .  F i s h e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 monLhs from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very  Lru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner t  s  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

STEPI{EN FISI{ER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1975.

DECISION

Peti t ioner,  Stephen Fisher,  24L East 75th Street,  New York, New York

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi1e No.

2s891) .

A small claims hearing was held before Allen Caplowaith, Hearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  19 ,  L982 a t  9 :15  A.M.  Pet i t ioner ,  S tephen F isher ,  appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (James F.

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSI.]E

l ' lhether pet i t ioner had f i led a L975 New York State personal income tax

re turn  pr io r  to  March  21 ,  1980.

FINDINGS OF FACT

1. 0n May 2, 1978 the Audit  Divis ion issued a Statement of Audit  Changes

to Stephen Fisher (hereinafter pet i t ioner) and his wife,  Nancy Fisher,  wherein

their  1975 personal income tax l iabi l i ty was computed from information obtained

from the Internal Revenue Service. Such method was used to determine their  tax

l iabi l i ty s ince no reply was received to two inquiry let ters previously sent by

the Audit  Divis ion. Accordingly,  a Not ice of Def ic iency was issued on August 10,
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1978 asser t ing personal  income tax of  $4r485.09,  p lus penal t ies and in terest  o f

$21454.47,  for  a  to ta l  due of  $6,939.56.  Said penal t ies were asser ted pursuant

to sect ions 685(a)(1)  and 685(a)(Z)  of  the Tax Law for  fa i lure to  f i le  a  1975

return and fai lure to pay the tax determined to be due respectively.

2. 0n March 21, 1980 petit ioner submitted a photostatic copy of his (and

his wife's) New York State Combined Income Tax Return for the year 1975 with

copies of three wage and tax statements attached thereto. The Audit Division

maintains that said copy represents the init ial f i l ing for 1975.

3. 0n May 13, 1980 the Audit  Divis ion issued a Statement of Personal

Income Tax Audit  Changes for the years 1975 through 1978 wherein pet i t ionerts

1975 tax l iabi l i ty was recomputed to conform to the copy of his return submitted

on March  2 ,  1980.  Pursuant  to  sa id  s ta tement ,  pe t i t ioner 's  rev ised tax  l iab i l i t y

for 1975 was determined to be $659.89 plus appl icable penalt ies and interest.

During the hearing the Audit  Divis ion concurred that the revised tax l iabi l i ty

of $659.89 is the amount current ly at issue herein.

4. Al though pet i t ioner argued that taxable years I976, 1977 and 7978

should addit ional ly be heard, the issue herein vras restr icted to 1975. Since

no not ices of def ic iency were issued for said other years, no jur isdict ion

existed for inclusion of such years in the instant proceeding.

5. Pet i t ioner did not contest the revised tax l iabi l i ty for 1975 of

$659.89 .  However ,  he  argued tha t  he  was due a  re fund fo r  7977 o f  $1 ,301.10

which was never received and that.  said refund should properly be appl ied to the

def ic iency  computed fo r  1975.

6. Pet i t ioner argued that he f i led a 7975 return pr ior to the submission

of his copyr which was received by the Audit  Divis ion on March 21, 1980. The
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date such return was al legedly f i led is not determinable since based on conf l ict-

ing statements in the hearing record, pet i t ioner claimed to have f i led:

a) eighteen (18) months pr ior Lo receipt by the Audit  Divis ion of his

copy (which would render a claimed f i l ing date of approximately September 21,

1 9 7 8 ) ,  a n d

b)  on  January  13 ,  L979.

Pet i t ioner,  however,  did acknowledge that he did not f i le a t imely return

f o r  1 9 7 5 .

CONCTUSIONS OF IAh]

A. That pet i t ioner,  Stephen Fisher,  has fai led to sustain his burden of

proof required pursuant to sect ion 689(e) of the Tax Law to show that he had

f i led  a  1975 persona l  income tax  re tu rn  p r io r  to  March  21 ,  1980.  Accord ing ly ,

said date is determined to be the ini t ia l  date of f i l ing.

B .  That  pe t i t ioner rs  tax  l iab i l i t y  fo r  1975 is  $659.89  p lus  app l i cab le

penalt ies and interest.

C. That the pet i t ion of Stephen Fisher is granted to the extent provided

in  Conc lus ion  o f  Law t tB t tsupra ,  and except  as  so  gran ted ,  sa id  pe t i t ion  is  in

a l l  o ther  respec ts  den ied .

D. That the Audit  Divis ion is hereby directed to adjust the Not ice of

Def ic iency dated August 10, 1978 to be consistent with the decision rendered

herein.

DATED: A1bany, New York

DEC 14 1982
fttrnc

STATE
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  14 ,  l9B2

Stephen Fisher
247 E.  75rh  Sr .
New York, NY 10021

Dear  Mr .  F isher :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  Lo review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone /1 (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE 0F NEI,rt Y0RK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

STEPI{EN FISI{ER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Articl.e 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioner,  Stephen Fisher,  241 East 75th Street,  New York, New York

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No.

2s8e1) .

A small claims hearing was held before Allen Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on January 19,  1982 aL 9:15 A.M.  Pet i t ioner ,  Stephen Fisher ,  appeared

pro se. The Audit Division appeared by Ralph J. Vecchio, Esq. (James F.

Mor r i s ,  Esq . ,  o f  counse l ) .

ISSI'E

Itlhether petitioner had filed a 1975 New York State personal income tax

re turn  pr io r  to  March  21 ,  1980.

FINDINGS OF FACT

1. 0n May 2, 1978 the Audit  Divis ion issued a Statement of Audit  Changes

to Stephen Fisher (hereinafter pet i t ioner) and his wife,  Nancy Fisher,  wherein

their  1975 personal income tax l iabi l i ty was computed fron information obtained

from the Internal Revenue Service. Such method was used to determine their tax

l iabi l i ty s ince no reply was received to two inquiry let ters previously sent by

the Audit  Divis ion. Accordingly,  a Not ice of Def ic iency was issued on August 10,
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1978 asser t ing  persona l  income tax  o f  $4 ,485.09 ,  p lus  pena l t ies  and in te res t  o f

$2 ,454.47 ,  fo r  a  to ta l  due o f  $6 ,939.56 .  Sa id  pena l t ies  rvere  asser ted  pursuant

to  sec t ions  685(a) ( t )  and 685(a) (2 )  o f  the  Tax  Law fo r  fa i lu re  to  f i le  a  1975

return and fai lure to pay the tax determined to be due respect ively.

2. 0n March 21, 1980 pet i t ioner submiLted a photostat ic copy of his (and

his wife 's) New York State Combined Income Tax Return for the year 1975 with

copies of three wage and tax statenents attached thereto. The Audit  Divis ion

maint.ains that said copy represents the ini t ia l  f i l ing for 1975.

3. 0n May 13, 1980 the Audit  Divis ion issued a Statement of Personal

Income Tax Audit  Changes for the years 1975 through 1978 wherein pet i t ionerrs

1975 tax l iabi l i ty was recomputed to conform to the copy of his return submitted

on March  2 ,  1980.  Pursuant  to  sa id  s ta tement ,  pe t i t ioner 's  rev ised tax  l iab i l i t y

for 1975 was determined to be $659.89 plus appl icable penalt ies and interest.

During the hearing the Audit  Divis ion concurred that the revised tax l iabi l i ty

of $659.89 is the amount current ly at issue herein.

4. Al though pet i t ioner argued that taxable years L976, L977 and L978

shou ld  add i t iona l l y  be  heard ,  the  issue here in  was res t r i c ted  to  1975.  S ince

no no t ices  o f  de f ic iency  were  issued fo r  sa id  o ther  years ,  no  ju r isd ic t ion

existed for inclusion of such years in the instant proceeding.

5. Pet i t ioner did not contest the revised tax l iabi l i ty for 1975 of

$659.89 .  However ,  he  argued tha t  he  was due a  re fund fo r  L977 o f  $1 ,301.10

which vras never received and that said refund should properly be appl ied to the

def ic iency computed for 1975.

6. Pet i t ioner argued that he f i led a 1975 return pr ior to the submission

of his coPY, which was received by the Audit  Divis ion on March 21, 1980. The
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date such return was al legedly f i led is not determinable since based on conf l ict-

ing statements in the hearing record, pet i t ioner claimed to have f i led:

a) eighteen (18) months pr ior to receipt by the Audit  Divis ion of his

copy (which would render a claimed f i l ing date of approximately Septenber 21,

1 9 7 8 ) ,  a n d

b)  on  January  13 ,  L979.

Pet i t ioner,  however,  did acknowledge that he did not f i le a t imely return

f o r  1 9 7 5 .

coNclusloNs 0F tAI,i'

A. That pet i t ioner,  Stephen Fisher,  has fai led to sustain his burden of

proof required pursuant to sect ion 689(e) of the Tax law to show that he had

f i led a 7975 personal incorne tax return pr ior to March 21, 1980. Accordingly,

said date is determined to be the ini t ia l  date of f i l ing.

B .  That  pe t i t ioner rs  tax  l iab i l i t y  fo r  1975 is  $659.89  p lus  app l i cab le

penalt ies and interest.

C. That the pet i t ion of Stephen Fisher is granted to the extent provided

in Conclusion of Law "8" supra, and except as so granted, said pet i t ion is in

a l l  o ther  respec ts  den ied .

D. That the Audit  Divis ion

Def ic iency  da ted  August  10 ,  1978

here in .

DATED: Albany, New York

Drc 141982

i s

to

hereby directed to adjust the Not ice of

be consistent with the decision rendered

f,CTING




