
STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 &.23 of the Tax Law for the
Y e a r s  1 9 7 0  &  1 9 7 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Phi l ip & Mari lyn Fink, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Phi l ip & Mari lyn Fink
Tul ly Center
Tu l l y ,  NY 13159

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

In the Matter of the Pet i t ion
o f

Phi l ip & Mari lyn Fink AFFIDAVIT OF MAII,ING

is the pet i t ioner
Iast known

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee
forth on said wrapper is

Sworn t .o before me this
29th day of January, L982.



STATE OF NE\,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Phi l ip & Mari lyn Fink

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1970 & 7972.

That deponent further says that.  the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner

Atr'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Charles V. Shafer the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo I lo r *s :

Char les  V .  Shafer
Box U
Tu l ty ,  NY 13159

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representat ive
said wrapper is the

Sworn to before me this
29th day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

Philip & Marilyn Fink
Tul ly Center
Tul ly,  NY 13159

D e a r  M r .  &  M r s .  F i n k :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the SLate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone l f  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Char les  V .  Shafer
Box U
Tu l ly ,  NY 13159
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PHIIIP FfNK and MARIIYN FINK

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income and Unincorporated
Business Taxes under Ar t ic les 22 and 23 of
the Tax Law for  the Years 1970 and 7972.

Peti t ioners, Phi l ip Fink and Mari lyn Fink,

13159,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

personal income and unincorporated business taxes

the Tax Law for the years 1970 and 1972 (Fi le No.

A smal l  c la ims hear ing was held before CarI

a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  333  E .

New York ,  on  March  19 ,  1980  and  June  10 ,  1980  a t  9

respect ive ly .  Pet i t ioners appeared by Char les V.

Shafer ,  Esq.  The Audi t  Div is ion appeared by Ratph

L e f e b v r e ,  E s q . . ,  o f  c o u n s e l ) .

DECISION

Tul ly Center,  Tul ly,  New York

def ic iency or for refund of

under Art ic les 22 and 23 of

004s7 )  .

P.  Wr igh t ,  Hea r i ng  O f f i ce r ,

Washington Street ,  Syracuse,

: 1 5  A . M .  a n d  2 : 4 5  P . l i .  ,

Shafer ,  CPA and Char les E.

J .  V e c c h i o ,  E s q .  ( P a u l  A .

ISSI]E

Whethe r  t he  i nc rease  i n  t he  ba lances ,  i n  t he  dea le r t s  rese rve  accoun ts ,

should be inc luded as an "appl icaLion of  funds".

FINDINGS OF FACT

1. Pet i t ioners, Phi l ip Fink and Mari lyn Fink, f i led New York State

income tax  and un incorpora ted  bus iness  tax  re tu rns  fo r  7970,1971 and L972.

2.  On January 28,  1974 pet i t ioner  s igned a consent  extending the per iod

o f  l im i t a t i on  f o r  pe rsona l  i ncome taxes  fo r  1970  to  December  31 ,  1974 .
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3.  On December 23,  7974,  based on a f ie ld audi t ,  the Income Tax Bureau

issued a Not ice of  Def ic iency against  pet i t ioners for  I97O and 1.972 asser t ing

addi t ional  personal  income tax of  $21645.83,  p lus penal t ies pursuant  to sect ions

6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( b )  o f  t h e  T a x  l a w  o f  $ 3 1 3 . 5 2  a n d  i n t e r e s t  o f

$453 .761  Iess  a  rem i t t ance  o f  $488 .44 ,  f o r  a  ba lance  due  o f  $21924 .67 .  On  tha t

same date,  the fncome Tax Bureau issued a Not ice of  Def ic iency against  pet i t ioner

Ph i l i p  F ink  f o r  1970  and  1972  impos ing  un inco rpo ra ted  bus iness  tax  o f  $1 r160 .00 ,

p l u s  p e n a l t i e s  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( f ) , 6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( b )  o f  $ 1 1 8 . 4 0

and  i n te res t  o f  $174 .45 ,  l ess  a  rem i t t ance  o f  $450 .29  fo r  a  ba lance  due  o f

$  1  , 0 0 2  . 5 6  .

These def ic iencies were based on the Income Tax Bureau's  ut i l izat ion of  a

source and appl icaLion of  funds method of  reconsLruct ing income, a long wi th a

cost  of  l iv ing analys is .  The Audi t  Div is ion used the increase balance in

dealers reserve account  as an appl icat ion of  funds which was at t r ibutable to a

por t ion of  the d iscrepancy.  The Audi t  Div is ion contended that  an increase

balance in dealers reserve account  should be considered as a proper appl icat ion

of  funds whether  or  not  these funds were actual ly  paid to pet i t ioners by the

credi t  inst i tu t ions.  I t  he ld th is  as an appl icat ion of  funds on the grounds

that  these monies should have been accrued.  Based on th is  audi t ,  the Income

Tax  Bu reau  found  pe t i t i one rs  had  d i sc repanc ies  o f  $L2 r12 I .00  and  $10 r753 .00  fo r

1970  and  L972 ,  respecL i ve l y  and  no  change  fo r  1971 .

4.  The Audi t  Div is ion and pet i t ioners st ipulated to reduct ions in  the

cos t  o f  l i v i ng  ana l ys i s  o f  $1 ,654 .00  and  $1 ,096 .00  fo r  1970  and  7972 ,  respec t i ve l y .

5.  Dur ing the years in  issue pet i t ioner  Phi l ip  F ink was on a cash basis

method of  account ing and repor ted on a cash basis  s ince the incept ion of  h is

business of  se l l ing house t ra i lers under the name of  Latham Trai ler  Sales.
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Peti t ioner reported only the actual cash received by him from the sale of house

t ra i le rs .  He d id  no t  repor t  cash he ld  by  c red i t  ins t i tu t ions  in  dea le r ' s

reserve accounts, but rather reported the actual cash received from these

credit  inst i tut ion dealerts reserve accounts. These monies r .eere received by

pet i t ioner  as  the  to ta l  ou ts tand ing  loan l iab i l i t ies  o f  pe t i t ioner fs  cus tomers

d e c r e a s e d .

6 .  The c red i t  ins t i tu t ions '  dea le rs  reserve  accounts  inc reased by

$ 9 , 8 5 9 . 0 0  a n d  $ 5 , 4 8 7 . 0 0  f o r  1 9 7 0  a n d  7 9 7 2 ,  r e s p e c t i v e l y .  T h e s e  w e r e  t h e

amounts the Audit  Divis ion held as an appl icat ion of funds.

7. At the hearing, the Audit  Divis ion stated that pet i t ioner received in

ac tua l  payments  f rom a  dea lers  reserve  account  an  add i t iona l  $1 ,001.00  fo r

L970,  no t  o r ig ina l l y  inc luded as  source  in  the  source  por t ion  o f  the  D iv is ion 's

source and appl icat ion of funds statement.

B .  Pet i t ioners  contended tha t  to  cons ider  inc rease ba lances  in  dea le rs

reserve accounts as a proper appl icat ion of funds would cause them to be taxed

twice on the same income. Once, at the t . ime of the increased balance in the

dealers reserve account and a second t ime when pet i t ioner actual ly received the

monies from those accounts.

CONCTUSIONS OF IAW

A. That  even though pet i t ioners repor ted income on the cash basis ,  the

inc rease  i n  a  dea le r t s  rese rve  accoun t  i s  p rope r l y  i nc luded  as  i ncome and  as  an

appl icat ion of  funds in  a source and appl icat ion of  funds audi t  unless i t  is

shown that  sa id increase is  not  construct ive ly  received.

B.  That  pet i t ioners have fa i led to susta in the burden of  proof  imposed

by  sec t i on  689 (e )  o f  t he  Tax  Law to  show thaL  the  i nc rease  i n  dea le r ' s  rese rves

I ,eas not  construct ive ly  received by them in the years credi ted to pet i t ioner

Ph i l i p  F ink ' s  accoun t .
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C. That the Audit  Divis ion is hereby directed to modify and recompute

the not ices of def ic iency issued December 23, 7974 by decreasing the discrepancies

by  $2 ,655.00  and $1 ,096.00  fo r  1970 and 1972,  respec t ive ly ,  in  accordance w i th

F i n d i n g s  o f  F a c t  t t 4 f t  a n d  r r 7 r f  .

D. That  the pet i t ion of  Phi l ip  F ink

extent  ind icated in  Conclus ion of  Law "C",

pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

JAN 2I 1982

and Marilyn Fink is granted to the

and that  except  as so granted,  the

COMMISSION


