
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

Benito Fernandez AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
7 9 7 5  -  7 9 7 7 .

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by^cfu' t . i f ied 

mai l  upon Benito R. Fernandez, the pet i t ioner in the within
prpceedinS, by enclosing a true copy Lhereof in a securely sealed postpaid

-, I l7rapper addressed as fo1lor ' rs :

Benito R. Fernandez
2 2 2  E .  8 0 r h  S r . ,  5 A

' New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
($ost of f ice or off ic ial  depository) under the exclusive care and custody of
t t ' re rUnited Stat.es Postal  Service within the State of New York.

i

i  I  That deponent further says
: i  htrein and t i rat  the address set

of the pet i t ioner.

Sworn to before rne Lhis
14th day of December, 1982.

forth on said wrapper s  the  las t

o f
R .

that the said addressee is  the  pe t i t ioner

AUTHORIZED TO AD].JIIIISTERg* I f i,i,1;lAIl_r 6 -im,iiyr



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

December 14, 7982

Benito R. Fernandez
222 E .  80rh  Sr . ,  5A
New York,  NY 10021

Dear  Mr .  Fernandez:

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690590 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BENITO R. FERNANDEZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1975. 7976 and
L977 .

DECISION

Pet i t ioner ,  Ben i to  R.  Fernand.ez ,  222 East  80 th  S t ree t ,  Ap t .  54 ,  New York ,

New York  10021,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1975,  1976 and 1977 (F i le  t ' to .  21930) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Tr+o World Trade Center,  New York, New

York ,  on  December  15 ,  1981 aL  2 :45  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  l "vy ,  Esq. ,  o f  counse l ) .

ISSI]ES

I .  Whether pet i t ioner is subject to a penalty for unpaid State withholding 
)

taxes due from Typhoon Industr ies, Inc. ("Typhoon") for the years 7975r 1976 and

1977 .

I I . Whether the State Tax Commisilon must look to the Trustee in Bankruptcy

for withholding Laxes due from Typhoon.

FINDINGS OF FACT

1.  0n  March  27 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  asser t ing  a  pena l ty  o f  $11,720.97 ,  wh ich  is  equa l  to  the
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amount of unpaid New York State withholding taxes due from Typhoon for the

years  7975,  1976 and 1 ,977.

2. Pet i t ioner al leged that he was Chairman of the Board and major stockholder

of Typhoon unt i l  the f i rst  part  of  1976, at which t ime he sold the business and

res igned.

3. 0n JanuarY 16, 1980, pursuant to a conference with pet i t ioner at which

t ime various documentat ion was offered, the def ic iency r .eas reduced to $9r876.77

for  the  per iods  o f  August  1 ,  1975 to  December  31 ,  7976.  The per iod  in  1977

was el iminated. By let ter of  January 25r 1982 and subsequent to the hearing,

pe t i t ioner  admi t ted  respons ib i l i t y  fo r  the  per iod  o f  August  1 ,  1975 to  December  31 ,

1975 in  the  amount .  o f  $3 ,032.3L .  In  add i t ion ,  pe t i t ioner  p resented  a  cont rac t

to the effect that an agreement was entered into on February 7, 1976, whereby

Typhoon was sold to Typhoon Fence of l indenhurst. ,  Inc.,  a domest ic corporat ion.

The c los ing  was schedu led  fo r  March  1 ,  1976.  Pet i t ioner rs  a t to rney ,  Peter  R.

Newman, placed his notary stamp and seal at  the end of the contract of  sale.

Pet i t ioner test i f ied that his at. torney was unavai lable at the hearing due to

i11  hea l th .

4 .  The fo rms IT-2103,  Reconc i l ia t ion  o f  Persona l  Income Tax  Wi thhe1d,  fo r

the years 1975 and 7976, which were required to be f i led not later than February 28,

7976 and,February 28, 7977, were signed on January 26, 1976 and March 1, 7977,

respect ively.  The signatures correspond to the signatures of the pet i t ioner on

h is  Per fec ted  Pet i t ion ,  on  the  a l leged cont rac t  o f  sa le  and on  the  b i l l  o f  sa le

of the business. The same signaLure also appears on the 1975 Employerrs Return

- Personal Income Tax Withheld signed on August 2, 1976, a semi-annual form for

the f i rst  hal f  of  that year.  The amount withheld thereon was stated to be
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$3,804.20. No remit tance was included. An unsigned withholding form for the

Iatter hal f  of  7976 wiLh no remit tance indicated $3,040.26 was withheld. The

form was stamped t tBankruptt t .

5.  Pet i t ioner stated that,  al though Typhoon was in bankruptcy, there were

suff ic ient funds for the payment of withholding taxes and the Tax Commission

should look to the Trustee in Bankruptcy for reimbursement.

CONCIUSIONS OF tAW

A. That pet i t ioner has not sustained the burden of proof required to show

that he was not a person required to col lect,  t ruthful ly account for and pay

over New York State withholding taxes of Typhoon for 1975 and 1976, in accordance

with the meaning and intent of  sect ion 685(n) of the Tax law.

B. That petitioner has not sustained the burden of proof required to show

that  he  d id  no t  w i l l fu l l y  fa i l ,  o r  cause Typhoon to  w i l l fu l l y  fa i l ,  to  co l lec t ,

account for or pay over New York State withholding taxes due from said corporat ion.

Therefore, pet i t ioner was subject to the penalty imposed against him in accordance

with the meaning and intent of  sect ion 685(g) of the Tax Law.

C. That the l iabi l i ty of  Typhoon for withholding taxes due and the

l iabi l i ty of  pet. i t ioner for a penalty under sect ion 085(g) of the Tax Law are

separate and dist inct.  The fact that the Trustee in Bankruptcy may be holding

suff ic ient funds to cover payment of the taxes at issue does not bar the Audit

Divis ion from assert . ing a penalty against pet i t ioner under sect ion 685(g) of

the Tax Law.

D. That the pet i t ion of Benito R. Fernandez is granted to the extent that

the  Not ice  o f  Def ic iency  is  reduced to  $91876.77  as  per  F ind ing  o f  Fac t  "3"1

that the Audit  Divis ion is directed to accordingly modify the Not ice of Def ic iency
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that,  except as so granted ,  the  pe t i t ion  is  in  a l li s s u e d  M a r c h  2 7 ,  1 9 7 8 ;  a n d

other  respec ts  den ied .

DATED: A1bany, New York

DEC 14 1982


