
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sue Feinberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
t 9 7 4 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  August ,  1982.

AFFIDAVIT OF MAIIING

Lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  4 th  day  o f  August ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Sue Feinberg, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid vJrapper addressed
as fo l lows:

Sue Feinberg
c /o  Parker ,  Chap in ,  F la t tau  & K l imp l
530 Fifth Avenue
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.
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of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August. ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Howard Denburg the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Howard Denburg
Parker,  Chapin, Flattau & Kl impl
530 F i f th  Ave.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet. i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t {oner.

Sworn to before me this
4 th  day  o f  August ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  4 ,  1982

Sue Feinberg
c/o Parker,  Chapin, Flattau & Kl impl
530 Fiflh Avenue
New York, NY 10036

Dear  Ms.  Fe inberg :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / I  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Howard Denburg
Parker,  Chapin, Flattau & Kl impl
530 Fif th Ave.
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TN( COM},IISSION

In the Matter of the Pet i t ion

o f

SUE TEINBERG

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of the Tax law for the Year 7974.

DECISION

Pet i t ioner ,  Sue Fe inberg ,  c /o  Parker ,  Chap in ,  F la t tau  & K l imp l '  530 F i f th

Avenue, New York, New York 10036, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the yeax L974 (Fi le t lo.  22465).

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  29 ,  1980 a t  L :15  P.M.  Pet i t ioner  appeared by  Parker ,  Chap in ,

F la t tau  & K l imp l ,  Esqs .  (Howard  Denburg ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank  lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether petit ioner changed domici le from New York State to l taly during

1 ,97  4 .

FINDINGS OF FACT

1. petit ioner, Sue Feinberg, f i led a New York State Income Tax Resident

Return for the period January 1, through August 31, 1974 on which she claimed a

refund of  $2,521.55.  She st .a ted she was not  a  New York res ident  a f ter  that

period. Attached to the return was a statement that a nonresident return htas

not required because petit ioner "had no New York Slate income or i tems of tax

preference after the change of residence.tt
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2 .  0n  Apr i l  10 ,  L978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against pet i t ioner,  assert ing that addit ional personal income tax and

interesl  was due for 7974 on the stated ground that ' r (r)emoval f rom New York

State for a temporary and l imited period of employment does not const i tute a

permanent change of residencett .

Accord ing ly ,  on  Apr i l  10 ,  7978,  a  Not ice  o f  Def ic iency  was issued

aga ins t  the  pe t i t ioner  asser t ing  persona l  income tax  due fo r  I974 o f  $41287.45 ,

p l u s  i n t e r e s t  o f  $ 1 , 0 8 6 . 8 0 ,  f o r  a  t o t a l  o f  $ 5 , 3 6 8 . 2 5 .

3. Pet i t ioner was born in New York CiLy, at tended school in New York

City '  at tended col lege in Rhode Island, engaged in graduate work in Paris and,

thereafter,  worked for a t i rne in both Paris and Rome. She then returned to New

York City where she l ived for three or four years pr ior to September 1, 1974,

occupy ing ,  as  lessee,  an  apar tment  loca ted  a t  370 East  76 th  S t ree t ,  New York

City.  She subleased her apartment in New York City effect ive August 31, 7974.

4. 0n September 1 ,  1974, pet i t ioner vacated her said apartmenL located at

370 East 76th Street,  Nerr 'York City and moved to I taly,  rent ing an apartment in

the City of Florence and then, about a year later,  rent ing another apartment in

Florence, located on Viale del Poggio Imperiale.  She has a renewable year by

year  lease on  sa id  apar tment .

5. Pet i t ioner bui l t  a ki tchen and bookcases in the said apartment located

in  F lo rence,  I ta ly ,  on  V ia le  de l  Pogg io  Imper ia le  as  a fo resa id  and moved to

said apartment al l  of  the furni ture that had formerly been contained in her

aforesaid apartment located at 370 East 76th St.reet,  New York City.  Pet i t ioner

st i l l  occupied said apartment at the t ime of the hearing aforesaid herein.
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6.  Pr ior  to  September 1,7974,  pet i t ioner  entered in to a wr i t ten agreement

with Diane Von Furstenberg, l td., a New York corporation, pursuant to which the

petit ioner was employed for a period of f ive years beginning 0ctober 6, 7973

ttto promote the interests of the Corporation'r including "supervision of production

of  goods produced on behal f  o f  the Corporat ionrr .

7 . From September 1, 1974 unti l  sometime in the Spring of 1,978, petit ioner

engaged in Italy in the performance of her duties for Diane Von Furstenberg,

Ltd., pursuant to the aforesaid agreement.

8.  In  the Spr ing of  1978,  Diane Von Furstenberg,  l td .  so ld i ts  dress

division to Puritan Fashions and Puritan Fashions, thereupon, continued to

employ the petit ioner in Italy pursuant to her aforesaid agreement with Diane

Von Furstenberg, Ltd. unti l  the term of said agreement expired, on or about

October  6,  1978.

9.  Af ter  the term of  the pet i t ioner ts  aforesaid agreement  wi th  Diane Von

Furstenberg, Ltd. expired, Puritan Fashions discontinued production in Italy

and offered the petiLioner employrnent i f  she would move to New York, an offer

that  pet i t ioner  re jected because she "had an I ta l ian boyf r iend and. . .d idn ' t

want to move back to Americart.

10.  Pur i tan  Fash ions  then o f fe red  pe t i t ioner  a  job  as  consu l tan t  fo r  i t

I ta ly,  which said offer pet i t ioner accepted and performed as such consultant

I ta ly  un t i l  the  end o f  1978.

11. In or about Apri l ,  \979, the pet i t ioner was offered a job by Kayser

Roth, which pet i t . ioner rejected because i t  would have required her to leave

Italy and go t .o New York.

in

1n
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12. Thereafter pet i t ioner was engaged to design and produce sweaLers in

I taly for an I tal ian manufacLurer.  Sweaters so designed and produced were to

be sold al l  over the world.  Pet i t ioner produced a col lect ion and came to New

York City for one week in January, 1980 to attend and sel l  at  the I tal ian Menrs

Show at the Waldorf  Astor ia Hotel .  Pet i t ioner then returned to I taly and sold

in  the  ments  shows there .

13 .  Pet i t ioner  re tu rned to  New York  C i ty  in  Apr i l ,  1980 to  v is i t  her

father,  then eighty-four years of age and her only l iv ing relat ive.

74 .  By  reason o f  the  fac t  tha t  pe t i t ioner rs  fa ther  fe l l  and  f rac tu red  h is

hip, pet i t ioner cont inued to st .ay with her father in his apartment in New York

City from the t ime of her arr ival  in New York ci ty in Apri l ,  1980 to and

including the t ime of the hearing herein in order to help him unt i l  he recovers.

15 .  Pet i t ioner  has  had a  boy f r iend in  I ta ly  fo r  the  pas t  n ine  years .  I t

i s  h is  address ,  v ico lo  de l la  campane l la  6 ,  Rome,  r ta ly ,  tha t  appears  on  the

part  year New York Stat.e Income Tax Resident Return for 7974 f . iLed by pet i t . ioner

as  se t  fo r th  in  paragraph t t1 "  hereo f .

16. Pet i t ioner test i f ied that when her father recovers from his injury

aforesaid she plans to return to I taly and that she is ' tgoing to marryi l  her

aforesaid boyfr iend ?'probably within the next s ix monthsrr.

17 .  Pet i t ioner  i s  an  Amer ican,  no t  an  I ta l ian  c i t i zen l  has  no t  app l ied  fo r

I tal ian ci t izenship; has an American passport l  and has a tour ist  v isa for

r taly,  good for three months, which is renewable every three months.

18. Pet i t ioner al leged that she reported income and f i led tax returns in

I taly.  However,  no tax returns were submitted as evidence. She has bank

accounts in both I taly and the United States, including both checking and three

savings accounts in the United States.
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19. Pet i t . ioner has not subnit ted any evidence to show that she had not. i f ied

the lLal ian government that she is l iv ing and working in I taly.  No permit  was

submitted to show she was al lowed to stay in I taly for longer than two months.

No special  v isa or work permit .  was submitted to show that she was al lowed to

I ive and work in I taly for any length of t ime.

CONCTUSIONS OF tAW

A. That the presumption against a foreign domici le is stronger than the

general  presumption against a change of domici le.  Less evidence is required to

establ ish a change of domici le from one state to another than from one nat ion

to  another .  (Mat te r  o f  Newcomb,  192 N.Y.  238;  Mat te r  o f  Bodf ish  v .  Ga l lman,  50

A.D.2d 457. )  Un i ted  Sta tes  c i t i zens  w i l l  no t  o rd inar i l y  be  deemed to  have

changed their  domici le by going to a foreign country unless i t  is c lear ly shown

that they intend to remain there permanently.  United States ci t izens domici led

in New York who go abroad because of an assignment by their  employer do not

lose their  New York domici le unless i t  is c lear ly shown that they intend to

remain  abroad permanent ly  and no t  to  re tu rn  I2ONYCRR 702.2(d) (3 ) ] .

B. That the burden of proof is upon the pet i t ioner to show a change of

domici le to I taly.  No documentary evidence was submitted by pet i t ioner to show

she intended to change her domici le to I taly in 7974. She moved to I taly as a

result  of  a f ive year contract with her employer.  She is staying in I taly on a

tour is t  v isa .  (see  Bodf ish ,  supra)Whi le  pe t i t ioner  has  dec ided to  s tay  in

I taly at this t ime for personal reasons, there is no evidence to indicate that

at the t ime of her move to l t .aly i t  was for reasons other than her f ive year

employment conlract.
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Feinberg is  denied and the Not ice of Def ic iencyC. That the petit ion of Sue

dated Apr i l  10,  1978 is  susta ined.

DATED: Albany, New York

AUG 0 4 1982
STATE TAX COMMISSION


