
STATE OF NELI YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

George Faust AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the years
1 9 7 3  &  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon George Faust,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

George Faust
2096 Canary Rd.
Brooklyn, NY 11236

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26th day of March, 1982.

sa id  addressee is  the  pe t i t ioner
said wrapper is the last known address

I

that the
forth on
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STATE OF I{EW YORK
STATE TAX COUMISSION

In the Matter of the Petition
o f

George Faust

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the years
1 9 7 3  &  1 9 7 4 .

AFFIDAVIT OF I{AILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the within not ice of Decision by
certified mail upon Edward Hertenstein the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward Hertenstein
99 John St.reet
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united States Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herei .n and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26th day of March, 7982.

(_-/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 1982

George Faust
2096 Canary Rd.
Brook1yn, NY 1L236

Dear  Mr .  Faus t :

Please take not ice of the Decision of
herewith.

the State Tax Comnission enclosed

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward Hertenstein
99 John Street
New York, NY 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE FAUST

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1973 and 1974.

DECISION

Pet i t i one r ,  Geo rge  Faus t ,  a / k /a  George  Fe igenbaum,  1801  69 th  S t ree t ,

Brooklyn,  New York,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for

refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the years

1973  and  1974  (F i f e  No .  16373 ) .

A formal hearing was held before James Prendergast,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  22 ,  1978 a t  10 :45  a .m.  and therea f te r  was  cont inued be fore

Edward Goodel l ,  Hearing off icer,  at  the same off ice November 28, 1978 at

2:45 p.m. Pet i t ioner appeared by Edward Hertenstein. The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

I. lhether pet i t ioner is l iab1e to a penalty equal to the unpaid withholding

taxes  o f  B  P & W Heat ing  Corp .  fo r  1973 and 7974.

FINDINGS OF FACT

1 .  On  May  24 ,  7976 ,  a  No t i ce  o f  De f i c i ency  and  S ta temen t  o f  De f i c i ency

fo r  $10  r2L8 .76  were  i ssued  to  t he  pe t i t i one r ,  Geo rge  Faus t ,  pu rsuan t  t o  sec t i ons

685(g)  and 685(n)  of  the Tax Law on the grounds that  he had wi l l fu l ly  fa i led to

col lect ,  accounL for  and pay over  wi thhold ing taxes of  B P & t r l  Heat ing Corp.

2.  On June 28,  1976 another  Not ice of  Def ic iency and Statement  of  Def ic iency

were issued to the pet i t ioner ,  on the grounds that  he had wi l l fu l ly  fa i led to



col lect ,  account  for  and pay over  wi thhold ing taxes of  B P & W Heat ing Corp.  in

the  amoun t  o f  $2 r5 I4 .70  fo r  t he  pe r i od  beg inn ing  Ju l y  1 ,  1973  and  end ing

Septernber 30,  1973.  This per iod was omit ted f rom the ear l ier  Not ice of  Def ic iency

and Statement  of  Def ic iency issued l r lay 24,  1976.

3 .  Pe t i t i one r  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  t he  de f i c i enc ies

fo r  t ax  yea rs  1973  and  1974 .

4.  Al though referred to in  the aforesaid Statements of  Def ic iency as

"B P & W Heat ing Corp." ,  the New York State Franchise Tax Report  for  the

calendar year  1973 states the corporate name to be "BPW Plumbing Corp."

5 .  Sa id  co rpo ra t i on  was  i nco rpo ra ted  i n  New York  S ta te  i n  1971 ,  began  the

conduct  of  business in  1972 and, ,  dur ing Lhe per iod at  issue,  was engaged in the

business of  heat ing contractor  wi th an of f ice located at  208 Mclean Avenue,

Yonke rs ,  New York .

6 .  The  p res iden t  o f  sa id  co rpo ra t i on  du r i ng  the  pe r i od  a t  i s sue ,  was  one

Phi l ip  G.  LoMedico.  Mr.  LoMedico,  who d ied in  December 1974,  "was the owner of

the companyt t ,  and was the s ignatory,  as pres ident  of  sa id corporat ion,  on the

1973 New York State Corporat ion Franchise Tax Report  and of  a l l  the s igned New

York State employer 's  returns wi th respect  to  personal  income tax wi thheld

(Form IT-2101) dur ing the per iod at  issue.  Phi l ip  loMedico was a lso the

signatory of  the contract  between the said corporat ion and Graphic Construct ion

Corporat ion and of  correspondence re lated thereto,  a l though pet i t ioner  negot iated

sa id  con t rac t .

7. In addit ion to Mr. LoMedico, the said corporat ion had three employees

dur ing  the  per iod  a t  i ssue,  namely  " two g i r l s r rand pe t i t ioner ,  George Faus t ,

also known as George Feigenbaum.



B.  Pet i t ioner ,  h i red  in  1973,  ac ted  as  sa lesman fo r  the  sa id  corpo ia t ion

during the period at issue, sel l ing heat ing and plurnbing instal lat ions and

receiving as compensat ion for his services a salary against commissions.

9.  Pet i t ioner  d id not  own any shares of  the capi ta l  s tock of  sa id corpora-

t i on ,  was  no t  a  d i rec to r  t he reo f  and ,  a l t hough  l i s t ed  as  sec reLa ry  o f  t he  sa id

corporat ion on i ts  1973 New York Corporat ion Franchise Tax Report ,  was only

nominal ly  an of f icer  thereof ,  us ing the t i t le  of  an of f icer  as a means of

f ac i l i t a t i ng  sa les .

Peti t ioner did not s ign any corporate checks or corporate tax returns

and his employment ended with the death of Mr. LoMedico.

CONCTUSIONS OF LAW

A.  That  pe t i t ioner ,  George Faus t ,  i s  no t  a  "personr t  as  de f ined by  sec t ion

685(n) of the Tax Law who was under a duty to col lect,  t ruthful ly account for

and pay over withholding taxes for 1973 and 7974 with respect to BPW Plumbing

Corp . ,  a lso  known as  B P & W Heat ing  Corp .  There fore ,  pe t i t ioner  i s  no t  l iab le

Lo a penalty under sect ion e85(g) of the Tax Law.

B. That the pet i t ion of George Faust is granted and the not ices of

def ic iency issued l lay 24, 7976 and June 28, 7975 are cancel led.

DATED: Albany, New York

l/]AR ?,6 1982
ATE TAx COMMISSION

COMMISSI
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ifarch 26, 1982

George Faust
2096 Canary Rd.
Brooklyn, NY 1L236

Dear  Mr .  Faus t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of Lax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Edward Hertenstein
99 John Street
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEI^I YORK

STATB TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE FAUST

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Years 1973 and 1974.

DECISION

Pet i t i one r ,  Geo rge  Faus t ,  a / k /a  George  Fe igenbaum,  1801  69 th  S t ree t ,

Brooklyn,  New York,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for

refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the years

1 9 7 3  a n d  1 9 7 4  ( F i l e  N o .  1 6 3 7 3 ) .

A formal  hear ing was held before James Prendergast ,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two [ , /or ld  Trade Center ,  New York,  New

York ,  on  Sep tember  22 ,  I 97B  a t  10 :45  a .m .  and  the rea f te r  was  con t i nued  be fo re

Edward Goodel l ,  Hear ing Of f icer ,  a t  the sarne of f ice November 28,  1978 at

2:45 p.m. Pet i t ioner  appeared by Edward Hertenste in.  The Audi t  Div is ion

appea red  by  Pe te r  C ro t t y ,  Esq .  (Pau l  Le febv re ,  Esq . . ,  o f  counse l ) .

ISSIIE

lr lhether petit ioner is l iable to a penalty equal to the unpaid withholding

taxes of  B P & I . /  Heat ing Corp.  for  7973 and 1974.

FINDINGS OF FACT

1. Onl lay 24, 7976, a Not ice of Def ic iency and Statement of Def ic iency

for  $101218.76  were  issued to  the  pe t i t ioner ,  George Faus t ,  pursuant  to  sec t ions

685(g) and 685(n) of the Tax law on the grounds that he had wi l l fu l ly fai led to

col lect,  account for and pay over withholding taxes of B P & W Heating Corp.

2. On June 28, 7976 another Not ice of Def ic iency and Statement of Def ic iency

were issued to the pet i t ioner,  on the grounds that he had wi l t ful ly fai led to



col l -ect ,  account  for  and pay over  wi thhold ing taxes of  B P & Id Heat ing Corp '  in

the amount  of  $2,514.70 for  the per iod beginning July  1,  7973 and ending

September 30,  Lg73.  This per iod was omit ted f rom the eatL ier  Not ice of  Def ic iency

and Statement  of  Def ic iency issued t lay 24,  1976'

3. Petit ioner fi led a petit. ion for redetermination of the deficiencies

fo r  t ax  yea rs  1973  and  1974 .

4.  Al though referred to in  the aforesaid Statements of  Def ic iency as

"B P & Id Heat ing Corp.r ' ,  the New York State Franchise Tax Report  for  the

calendar year  1973 states the corporate name to be "BPW Plumbing Corp ' "

5.  sa id corporat ion was incorporated in  New York state in  1971,  began the

conduct  of  business in  I9 i2 and,  dur ing the per iod at  issue'  was engaged in the

business of  heat ing contractor  wi th an of f ice located at  208 Mclean Avenue,

Yonke rs ,  New York .

6.  The president  of  sa id corporat ion dur ing the per iod at  issue'  was one

phi l ip  G.  LoMedico.  Mr.  LoMedico,  who d ied in  December 7974'  ' twas the owner of

the companyrr ,  and was the s ignatory,  as pres ident  of  sa id corporat ion,  on the

1973 New York State Corporat ion Franchise Tax Report  and of  a l l  the s igned New

York State employer 's  returns wi th respect  to  personal  income tax wi thheld

(Form IT-2101) dur ing the per iod at  issue.  Phi l ip  Louedico was a lso the

signatory of  the contract  between the said corporat ion and Graphic Construct ion

Corporat ion and of  correspondence re lated thereto,  a l though pet i t ioner  negot iated

sa id  con t rac t .

7.  In  addi t ion to Mr.  LoMedico,  the said corporat ion had three employees

dur ing the per iod at  issue,  namely " two g i r ls"  and pet i t ioner ,  George Faust ,

also known as George Feigenbaum.



B.  Pe t i t i one r ,  h i r ed  i n  1973 ,  ac ted  as  sa lesman  fo r  t he  sa id  co rpo ra t i on

dur ing the per iod at  issue,  se l l ing heat ing and p lumbing insta l la t ions and

receiv ing as compensat ion for  h is  serv ices a salary against  commissions.

9.  Pet i t ioner  d id not  own any shares of  the capi ta l  s tock of  sa id corpora-

t ion,  was not  a d i rector  thereof  and,  a l though l is ted as secretary of  the said

corporat ion on i ts  1973 New York Corporat ion Franchise Tax Report ,  r ,Jas only

nominal ly  an of f icer  thereof ,  us ing the t i t le  of  an of f icer  as a means of

f ac i l i t a t i ng  sa les .

Pet i t ioner  d id not  s ign any corporate checks or  corporate tax returns

and h is  employment  ended wi th the death of  Mr.  LoMedico.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  George Faust ,  is  not  a "person" as def ined by sect ion

685(n)  of  the Tax Law who was under a duty to col lect ,  t ruthfu l ly  account  for

and pay over withholding taxes for 1973 and, 1974 with respect to BPW Plumbing

Corp . ,  a l so  known  as  B  P  &  \ {  Hea t i ng  Co rp .  The re fo re ,  pe t i t i one r  i s  no t  l i ab le

to a penal ty  under sect ion 685(g)  of  the Tax law.

B.  That  the pet i t ion of  George Faust  is  granted and the not ices of

def ic iency issued lTay 24,  1976 and Junp 28,  1976 are cancel led.

DATED: Albany, New York / STATE TAX C,OMMISSION

l/!AR261982 Alr , /..-,
J

PRESIDENT




