
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Gerald H. Faulkner

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 6  -  1 9 7 7 .

That deponent further says that the
herein and that the address set forth on
of the pet i t . ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  9 th  day  o f  Apr i l ,  1982,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Gera1d H. Faulkner,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
!{rapper addressed as fol lows:

Gerald H. Faulkner
44 N. Grove St. .
Freeport ,  NY 11520

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New York.

said addressee is the pet i t ioner
said wrapper is the last known address



STATE OF NEW YORK
STATB TAX COMMISSION

fn the Matter of the pet i t ion
o f

Gerald H. Faulkner

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of personal fncome
Tax under Art ic le 22 of the Tax law for the years
7 9 7 6  -  1 9 7 7 .

ATFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of 'Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  7982, she served the within not ice of Decision by
cert i f ied mai l  upon Bruce A. Mina the representat ive of the pet i t ioner in the
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bruce A. Mina
1 9 0  E .  M a i n  S t .
Huntington, NY 71743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said rrapper is the
rast known address of the representat ive of the pet i t ioner.

Sworn to before me th is
9 th  day  o f  Ap r i l ,  7982 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9, 1982

Gerald H. Faulkner
44 N.  Grove St .
Freepor t ,  NY 11520

Dear  Mr .  Fau lkner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inguir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bruce A. Mina
1 9 0  E .  M a i n  S t .
Huntington, NY II743
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GERAID H. (JERRY) FAUtKl'lBR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le 22
of  the  Tax  Law fo r  the  Years  1976 and 7977.

Whether pet i t ioner l ras a person required to

for and pay over New York State withholding taxes

during the years 1976 and 7977.

FINDINGS OF FACT

1. By Statement of Def ic iency and Notice

1978,  the  Aud i t  D iv is ion  asser ted  a  pena l ty  o f

Jer ry  Fau lkner ,  pursuant  to  sec t ion  685(g)  o f

withholding taxes of Golden Aquarius, Inc. for

DECISION

Peti t ioner Gerald H. (Jerry) Faulkner,  44 N. Grove Street,  Freeport ,  New

York  11520,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income taxes under Art ic le 22 of the Tax Law for the years 1976 and

7977 (Fite t'to. 23L94).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  June 4 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared by  Bruce A.  Mina ,  CPA.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Kev in  Cah i l l ,  Esq . ,  o f

counse l )  .

ISSUE

col lect,  t ruthful ly account

o f  Go lden Aquar ius ,  Inc .

o f  Def ic iency  da ted  Ju ly  31 ,

$ 9 3 1 . 3 0  a g a i n s t  p e t i t i o n e r ,

the Tax Law related to unpaid

the fol lowing periods:



-2-

TAX PERIOD
0/t176-:V/567t0
8 / t l t0  -  r2137/76
1 / r /77  -2 / r1 /77

TOTAT

A. That pet i t ioner has fai led to sustain the

by  sec t ion  689(e)  o f  the  Tax  Law,  in  es tab l i sh ing

AMOI]NT
ST2r. oo

635  .00
169  . 30

$q5T:30

2.  I t  was  the  Aud i t  D iv is ion 's  pos i t ion  tha t  pe t i t ioner  was a  person

required to col lect,  t ruthful ly account for and pay over withholding taxes due

from Golden Aquarius, Inc. within the meaning of sect ion 685(n) of the Tax Law,

and therefore l iable under sect ion 085 (g) of the Tax Law for a penalty equal to

the total  amount of the Lax not accounted for and paid over.

3 .  Pet i t ioner  \4 /as  a  sa lesman fo r  and inves tor  in  Go lden Aquar ius ,  Inc .

During 7976, pet i t ioner became involved in the management of the corporat ion.

Pet i t ioner signed two employer 's returns for personal income tax withheld

dur ing  1976 as  v ice-pres ident .

4. Pet i t ioner does not deny that the taxes are due for the periods in

I976.  Pet i t ioner  contended,  however ,  tha t  Go lden Aquar ius ,  Inc .  ceased i t s

operat ion on December 31 ,  1976. Pet i t ioner offered no documentary evidence in

support  of  his contenLion.

5. Pet i t ioner was not present to offer any test imony regarding authori ty

to sign checks or the abi l i ty to hire and f i re any employees.

CONCTUSIONS OF tAW

burden o f  p roo f ,  as  requ i red

thaL Golden Aquarius Inc.

ceased opera t ion  on  December  31 ,  7976.

B. That pet i t ioner,  Gerald H. (Jerry) Faulkner,  was a person under a duty

to col lect,  t ruthful ly account for and pay over personal income taxes withheld

from the employees of Golden Aquarius, Inc. within the meaning of sect ion
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685(n) and is therefore subject to the penalty asserted pursuant to sect ion

6S5(g)  o f  the  Tax  Law.

H. (Jerry) Faulkner is denied and the

1978 is  sus ta ined.

C.  That  the  pe t i t ion  o f  Gera ld

Notice of Def ic iency issued July 31,

DATED: Albany, New York

APR 0 u l5idz

ATE TN( COM},TISSION


