
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Myron Exelbert

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1967 & 1968.

ATFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Myron Exelbert ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Myron Exelbert
165 ldest  66rh Sr .
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before me this
12th day of October,  7982.

0h, .  i l l - i  f :  j l ; i : : r  l l l - i ' :

s.lrc'rr0i.1 i.'i t

Ehe sa id  addressee is  the  pe t i t ioner
s a i d wrappe/ is the last known address
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/f2 Tudor Pl.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
o f  the  pe t i t ioner
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the representat ive
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;ttli:"i j.Tr Tl tDt,'ti ltItTER
llL, .. i-.-ll , , | , 

': ' 'r _'r , ', I .1" Li.il



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  12 ,  1982

Myron Exelbert
165 l {es t  66 th  S t .
New York, NY 10023

Dear  Mr .  Exe lber t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t . ioner ts  Representa t ive
Alexander H. Rockmore
lf2 Tudor Pl.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Petit ion

o f

MYRON HGIBERT

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Art icle 22
of the Tax Law for the Years L967 and 1968.

DECISION

Petit ioner, Myron Exelbert, 165 lt lest 66th street, New york, New york

10023' f i led a petit ion for redetermination of a deficiency or for refund of

personal income tax under Article 22 of the Tax law for the years 7967 and 7968

(File No. 20092).

A small claims hearing was held before James Hoefer, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Apr i l  28,  1981 at  9 :15 A.M.  and cont inued to a conclus ion at  the same

locat ion on November 20,  1981 at  9 :15 A. l { .  Pet i t ioner  appeared pro se at  the

hearing held on Apri l  28, 1981 and with Alexander H. Rockurore, Esq., at the

hearing held on Novernber 20, 1981. The Audit Division appeared by Ralph J.

Vecchio,  Esq.  (Wi l l ianr  Fox,  Esq. ,  o f  counsel ) .

ISSTIES

I .

amount

I I .

unpaid

January

whether petit ioner, Myron Exelbert, is l iable for a penalty equal in

to the unpaid New York state withholding taxes due from Newspix, rnc.

Itrhether the Audit Division has properly determined the amount of

withholding taxes due and owing from Newspix, rnc. for the period

1 ,  1968  to  Ap r i l  17 ,  1958 .
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III .  Whether the lapse of thirteen years from the end of the period in

question unti l  the t ime an evidentiary hearing was held constitutes laches,

thereby barring the Audit Division from further action on the Notice of Deficiency.

FINDINGS OF FACT

1. 0n January 27 , 1969 the Audit Division issued a Notice of Deficiency

to petit ioner, Myron Exelbert, imposing a penalty, pursuant to section 685(g)

of the Tax law, in an amount equal to the alleged unpaid withholding taxes due

from Newspix, Inc. (hereinafter "Newspix") for the period September 1, 1967

through Apri l  17, 1968. Said notice was issued on the grounds that petit ioner

was a person required to col lect, truthful ly account for and pay over the New

York State withholding taxes of Newspix and that he wil l ful ly faited to do so.

The tota l  penal ty  assessed in  the Not ice of  Def ic iency came to $2,715.57,  sa id

anount broken down in the following manner:

PERIOD AMOITNT

e/L /67  -  L2 /3r /67
1/1/68 -  3/4/68
314168  -  4117168
TOTAT

$1,475 .57
740 .00
500 .00

The amounts assessed for the periods January 1, 1968 to March 4, 1968

and l larch 4, 1968 to Apri l  17, 1968 were estimated by the Audit Division.

2, Petit ioner f irst becane associated with Newspix via an agreement dated

October 11, 7967. Pursuant to said agreement, petit ioner obtained control of

50 percent of the voting shares of Newspix and was also elected Vice-President.

The agreement further provided that petit ioner rr 'as to be elected President of

Newspix within nine months of the date of the agreement.

3. Concurrent with his association with Newspix, petit ioner and a partner

loaned to the corporat ion the sum of  $17,500.00.  From 0ctober  11,  7967 to

approximately the end of November,1967, petit ioner's primary duty to Newspix
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was to raise new sources of capital. During this period, petit ioner attended

meetings with the other principals of Newspix and was fully aware of the

corporation' s f inancial posit ion.

4. Approxinately December 1, 7967, the f inancial insti tut ion with which

Newspix did business refused to make further loans to the corporation unless

said loans were personally guaranteed by petit ioner. Petit ioner agreed to

guarantee the loans, however, with said agreement, he took a more active role

in Newspixrs day-to-day operations. Petit ioner also obtained authority to sign

checks and, in fact, did sign corporate checks after December 1, 1957.

5. Effect. ive January 1, 1968, Newspix closed its doors and ceased to

function as an operating business. The lease on the off ice from which Newspix

conducted its business expired at the end of. 7967 and was not renewed. Newspix

had no employees after December 31, 1967 and there was no New York State tax

withheld from employeesf wages after this date.

CONCIUSIONS OF tAW

A. That petit ioner, Myron Exelbert, was a person required to col lect,

truthfully account for and pay over the New York State withholding taxes due

from Newspix for the period 0ctober 11, 1967 to Apri l  17, 1968, within the

meaning and intent of subsection (n) of section 685 of the Tax Law. That

pet i t ioner  was not  a  responsib le person pr ior  to  0ctober  11,  1967.

B. That for the period October 11, t967 to December 31, 1967, petit ioner

is l iable for a penalty under section 585(g) of the Tax Law in the amount of

$991.78,  sa id anount  computed as fo l lows:

x  $1 ,  475 .57

C. That for the period January 1, 1968 to Apri l  17, 1968, Newspix did not

have any employees and, therefore, did not withhold any New York State income
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taxes. Accordingly, the anounts estimated by the Audit Division as being due

from Newspix for the periods January 1, 1968 to March 4, 1968 of 9740.00 and

for March 4, 1968 to Apri l  17, 1968 of $500.00 are erroneous. That the penalty

asserted against petit ioner in the amount of $1 1240.00 for the period January 1,

1968 to Apr i l  17,  1968 is  cancel led.

D. That the argument to dismiss on the ground of laches is denied.

"Laches, waiver or est.oppel may not be imputed to the State in the absence of

statutory authority" and that ' fThis rule is general ly applied in connection

with tax mattersrt (Matter of Jamestown Lodge 1681 Loyal 0rder of Moose, Inc.,

( ca the rwood)  g t  A .D .2d  9s1 ) .  A l so  see  (G .  H .  wa lke r  &  co . ,  e t  a l . ,  v .  s ta te

Tax  Commiss ion ,  62  A .D .2d  77 ) .

Said argument is also denied for the further reason that the record

does not establish that petit ioner has been damaged or prejudiced by delay.

E. That the petition of Myron Exelbert is granted to the extent that the

penalty asserted due in the Notice of Deficiency dated January 27, 1969 is

reduced f rom $2,715.57 to  $991.78 in  accordance wi th  Conclus ions of  lawfrBi l  and

ttctt,  supra; and that, except as so granted, the petit ion is in al l  other

respects denied.

DATED: Albany, New York

n f  t  l '  
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