
STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 2  & . 1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  29 th  day  o f  January ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Joseph J. Einhorn, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Joseph J. Einhorn
2 1  E .  4 0 r h  S r . .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

In the Matter of the Pet i t ion
o f

Joseph J. Einhorn AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known add

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of  January,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, I9B2

Joseph J. Einhorn
2 7  E .  4 0 t h  S t . .
New York, NY 10016

Dear  Mr .  E inhorn :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to revj-ew an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / f  (518)  4s j -6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STAIE OF NEV{ YORK

STATE TAX CCI,IMISSION

In the Matter of tlre Petition :

o f :

JOSEPH J. EINHORDI : DtrISION

for Redetermj-nation of a Deficiency or for Refund :
of Personal Inocnre Tax r:nder Article 22 of the Tar
Lavr for tlre Years 1972 arrd, L973. :

PetiLioner, Joseph J. Einhorn, 21 East 40tLr Street, Neur York, Nev.r York,

filed a petition for redetermination of a deficienql or for refind of personal

incore ta:< r-mder Article 22 of tkre Tar Law for ttre years L972 ar:d L973 (rile

No.  1842I) .

A snall cla:ims hearing was held before Vflillian ValcarceL, Hearing Officer,

at the offices of ttre State Ta< Ccrnnission, I\rvo lbrld Trade Center, Noar York,

Nortr York' on May 24t 1979 at 2:45 P.M. Petitioner appeared pro se. The Alrdit

Division appeared by Peter Crotty, Esq. (Wi-ttiarn Fox, Esq., of cor.rnsel) .

ISSUE

Whettrer a penaltlz pr:rsr:ant to section 685 (b) of tlre Tar Lar^l rnay be jnposi

based solely on a Federal audit report issued by tlre United States Treasuqz

Departrnent.

F]ND]I$GS OF FACI

I. Petitioner, Joseph J. Eintrorn, tirnely filed Net,r York State incone ta>r

resident returns for tlre years L972 arfr, L973.

2. On lt{arch 14' L9-15, tte Inocrne Tax Br,rreau received tr,ro forms (IfUs),

retrnrting an increase in petitioner's Nev,r York State taxable jnqne for ttre

years L972 ar;d L973, based on an audit onducted by ttre United States Treasurry

DeparEnent.
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3. Or August L9, I976t ttre Ar-rdit Division issued a Statsrent of Audit

Chargtes, onwhich additional personal incone ta:< of $197.70 was iJrposed due to

a capital gains modification for the year L973, pursuant to section 512(b) (11)

of the Ta< Law. Thre aforsnentioned personal income tarc was paid ralth interest

of $32.50 ard. is not at issue. In addition, a penalty of $62.53 was Srrposed

in acordance with section 685(b) of tlre Ta:< Lar,rr for ttre years L972 arfr, 1973.

Or Febntary 28, L977, a lrtrotj-ce of Deficiency was issued agairlst petitioner for

ttre years 1972 and 1973 for $62.53. In a letter issued by the Audit Division

to petitioner, it was orplained tlrat:

"fhe section 685(b) penalQz of 5? was assessed on your
Federal audit for L972 and 1973 as tfie Internal Revelrrrc
Senrice also assessed a 5B negligence penalty. this
penalty is in no way connected with the capital gajns
nodification shown on your Statenent of Ar:dit Changies."

4. Ttre United States Treasurlz Departrnent, irrposed a 5 percent negligence

penalQz for tLre years 1972 and 1973 pr.usr:ant to section 5553 (a) of ttre Internal

Revenue Code. Ttre Treasr:r1z Departmerrtr s audit report did not indicate ttre

reasons or basis for irrposing suctr a penalty. Petitioner oonterded ttrat he

agreed to ttre penalQr as a oonprcmise, but never @nceded to ttre penalty. He

argued ttrat the Federal adjr:strnent, resulted frcrn a difference of opinion as to

when a particular stock becane \,,iorth1ess, and frcrn ttre lacl< of arceptable

docunentaq,r evidence, but not frcrn negligence or intentional disregard of ttre

lar.

5. The Audit Division did not conduct an o<anination of petitioner's

books arrd records to deterrnine if any part of the Federal audit adjtrstrnents or

sulcsequent New York State ta:. liabilier was due to negligence or jntentional

disregard of Article 22 of the Ta>< I"aw.
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colw,usrot{s oF r,A9[

A. Ttrat petitioner, iloseph J. Einhorn, has proven by tris u:rontradicted

testinony tLnt he had not acted negligently or in disregard of ttre Tarc La^1.

Accordingly, ttre penalty irrposed by sectj-on 685(b) of tlre Ta< Lar^r is cancelled.

B. Ihat ttre petition of Joseph J. Eirihorn is granted and ttre \lotice of

Deficienqg dated Februaqr 28, L977 is cancelled.

DAIED: Albany, Nevr York

JAN U I 1982


