
STATE 0F NELI YoRK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Maur i ce  Ede l s te in ,  T rus t

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the years
1967  -  1973 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  Apr i l ,  7982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  30 th  day  o f  Apr i l ,  L982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Maurice Edelstein, Trust,  the pet i t ioner in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
r^rrapper addressed as fol lows:

Maur ice  Ede ls te in ,  T rus t
c/o Marvin Edelstein
275 Mad ison Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Maur i ce  Ede l s te in ,  T rus t

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the Years
L967 - 7973

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  7982, he served the within not ice of Decision by cert i f ied
mai l  upon Richard Schrier,  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Richard Schrier
6 6 3  5 t h  A v e . ,  6 t h  F I .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
las t  known address  o f  the  representa t ive  o f  the  pe t i t ioner ,  

/

Sworn to before me th is
30 th  day  o f  Ap r i l ,  7982 .

representat ive
vvrapper is the

4az'uo /' '/, , , rL
/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  30, 7982

Maur ice  Ede ls te in ,  T rus t
c /o  Marv in  Ede ls te in
275 Mad ison Ave.
New York, NY

Dear  Mr E d e l s t e i n :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard  Schr ie r
6 6 3  5 r h  A v e . ,  6 r h  F l .
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MAURICE EDETSTEIN TRUST

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Years 1967 rhrough 1973.

DECISION

Pet i t ioner ,  Maur ice  Ede ls te in  Trus t ,  c /o  Marv in  Ede ls te in ,  275 Mad ison

Avenue, New York, New York f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years 1967 through 1973 (Fi le No. 23784).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on Tuesday,  Apr i l  28 ,  1981 a t  1 :15  P.M.  Pet i t ioner  appeared by  R ichard  Schr ie r ,

C.P.A.  The Aud i t .  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  L .

Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Maurice Edelstein Trust had income in addit ion to that acquired

from the Edelstein Brothers Partnership during the years 1967 tutrrough 1973.

FINDINGS OF FACT

1.  Pet i t ioner ,  Maur ice  Ede ls te in  Trus t ,  fa i led  to  f i le  New York  S ta te

Income Tax Fiduciary Returns for the years 1967 through 1973.

2. 0n December 10, 1975 the Audit .  Divis ion issued a Statement of Audit

Changes for the years 1967 through 1973 which asserted a def ic iency against

pet i t ioners based upon pet i t ioner 's dist .r ibut ive share of income from the
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Edelstein Brothers Partnership, New York State partnership modif icat ions, net

gain pursuant to sect. ion 1231 of the Int .ernal Revenue Code, and "Addit ional

Est imated Other Income". Accordingly,  on May 23, 1977 the Audit  Divis ion

issued a Not ice of Def ic iency for the years 7967 t trrough 1973 assert ing a

d e f i c i e n c y  o f  $ 1 1 , 1 7 8 . 5 0  p l u s  i n t e r e s t  o f  $ 4 , 0 5 7 . 7 3  f o r  a  t o t a l  o f  $ 1 5 , 2 3 6 . 2 3 .

3 .  I n  a  l e t t e r  d a t e d  A u g u s t  1 6 ,  7 9 7 7 ,  J o s e p h  D .  L a v e m a n ,  C . P . A . ,  o n

behalf  of  pet i t ioners, provided a worksheet detai l ing income and deduct ion

information of the Maurice Edelstein Trust for the years 1967 through 1973.

The inforrnat ion provided by Mr. Laveman as to the income of the Maurice Edelstein

Trust was ident ical  to that shown in the Statement of Audit  Changes dated

December 10, 1975 except for the est imated income. (The worksheet and let ter

al-so indicated that the Maurice Edelstein Trust made a distr ibut ion to a

benef ic ia ry .  Sa id  d is t r ibu t ion ,  however ,  does  no t  appear  to  be  a t  i ssue. )

4. Maurice Bdelstein died testate. The f i f th clause of his wi l l  provided,

i n  p a r t :

"FIFTH: The entire interest owned by me at my death in the
par tnersh ip  bus iness  known and descr ibed as  Ede ls te in  Bros . ,
or any other partnership carrying on substant ial ly the same
business, f  bequeath and devise unto my Trustee, hereinafter
named, to be held by him in trust nevertheless subject to
the fol lowing condit ions and for the fol lowing purposes:

(a) I  direct my Executor and Trustee to retain my
sa id  in te res t  in  Ede ls te in  Bros .  as  a  l im i ted  par tnersh ip
interest and to not i fy the surviving partners of my said
business within three (3) monttrs after my decease of his
intent ion Lo retain said interest in the business as a
l imited partnership investment.

(b) To pay the net income from this business or such
other assets as may const i tute al l  or part  of  the trust
pr incipal to my wife, ROSE EDETSTEIN, for her l i fe."

5. The record does not reveal the basis upon which the Audit  Divis ion

concluded that pet i t ioner had est imated income.
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CONCTUSIONS OF tAW

A. That pet i t ioner has admitted that i t  has received distr ibut ions from

the Edelstein Brothers Partnership in the amounts and for the years asserted in

the Statement of Audit  Changes dated December 10, 1975 and incorporated in the

Not ice  o f  Def ic iency  da ted  lTay  23 ,  1977.

B.  That  Tax  Law $681(a)  p rov ides ,  in  par t ,  tha t  " [ i ] f  a  taxpayer  fa i l s  to

f i le an income tax return required under this art ic le,  the tax commission is

authorized to est imate the taxpayer 's New York taxable income and tax thereon,

from any information in i ts possession, and to mai l  a not ice of def ic iency to

the taxpayer."  However,  the est imation of New York taxable income must be

premised upon a  fac tua l  bas is  (see genera l l y  Brown v .  New York  S ta te  Tax  Comm. ,

1 9 9  M i s c . 3 4 9 ,  3 5 3 - 3 5 4 ,  a f f ' d .  2 7 9  A p p .  D i v .  8 3 7 ,  a f f t d .  3 0 4  N . Y .  6 5 1 ) .

C. That since the record does not reveal the basis upon which the Audit

Divis ion concluded that pet i t ioner had "Addit ional Est imated Other Income", the

pet i t ion of Maurice Edelstein Trust is granted to the extent that the personal

income tax attr ibutable to addit ional est imated other income in the Not ice

of Def ic iency for the years 1967 through 1973 is cancel led; that the Audit

Divis ion is hereby directed to modify the Not ice of Def ic iency issued on

I lay  23 ,1977;  and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther

respec ts  den ied .

DATED: Albany,  New York

APR 3 O igEZ


