
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Virginia J.  Dwyer

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determi-nation or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Y e a r  I 9 7 6 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
1 1 t h  d a y  o f  J u n e ,  1 9 8 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Virginia J.  Dwyer,  the pet i t ioner i rL the within proceeding,
by enclosing a t iue copy thereof in a's". . rr l ly sealed postpaid wrapper
addressed as  fo l lows:

Virginia J. Dwyer
16-18 Condui t  Rd.
F Ia t  12  -  F i r s t  F l .
HONG KONG

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the exi lusive care and custody of
the United States Postal Service within the State of New York.

AT'FIDAVIT OF MAITING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

o f
Virginia J.  Dwyer

I\FFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax law for Lhe
Year  1976

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l1th day of June, 7982, he served the within not ice of Decision by
cert . i f ied mai l  upon Frederick l .  Flynn the representat i rre of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Frederick l .  Flynn
1734 Second Ave.
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent. further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
11th day of  June,  7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11, 7982

Virginia J.  Dwyer
16-18 Condu i t  Rd.
FLat  72  -  F i rs t  F l .
HONG KONG

Dear  Mrs .  Dwyer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refurrd al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Freder ick l .  F lynn
1734 Second Ave.
New York, NY 10028
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r the Pet i t ion

VIRGIN]A . DIflTER DECISION

for Redet.erminat. ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 and 30 of the Tax Law for the Year 1976.

Pet i t ioner ,  V i rg in ia  J .  Dwyer ,  16-18  Condu i t  Road,  FLat  12r  l s t  F loor ,

Hong Kong, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York Stat.e personal income tax under Art . ic le 22 of the Tax Law and New

York City personal income tax under Art ic le 30 of the Tax Law for the year

1 9 7 6  ( F i l e  N o .  2 5 0 2 1 ) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  8 ,  1981 a t  2 :45  P.M.  Pet i t ioner  appeared by  Freder ick  L .

Flynn, Esq. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Alexander

W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

i r lhether pet i t ioner was domici led in,  and a resident of New York State

and the City of New York during the ent ire taxable year 1976.

FINDINGS OF FACT

o f

o f

J

1 .

Resident

resident

Pet i t ioner ,  V i rg in ia  J .

Return indicat ing that

for the period January

Dwyer, f i led a New York

she was a New York State

1 through September 30,

State Income Tax

and City of New York

1976 whereon she
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reported income and deduct ions attr ibutable to such period as computed on a

Schedule for Change of Resident Status f i led in conjunct ion with said return.

2. 0n May 22, 1978 the Audit  Divis ion issued a Statement of Audit  Changes

to pet i t ioner wherein she was held to be a domici l iary and resident of New

York State and City of New York for the ent ire t .axable year 1976. Accordingly,

a Not ice of Def ic iency was issued against pet i t ioner on November 28, L978

assert ing addit ional State and City personal income tax of $725.42, plus

in te res t  o f  $100.00 ,  fo r  a  to ta l  due o f  9825.42 .

3 .  0n  or  about  0c tober  1 ,  1976,  pe t i t ioner ,  a  l i fe - long res ident  o f  New

York Stat.e,  v las assigned by her New York employer to Hong Kong. As a result  of

such assignment she contended that she changed her residence to Hong Kong and

simultaneously changed her domici le to the State of Delaware.

4. Pet i t ioner argued that Delaware became her new domici le since she

owned a home joint ly with her brother in Rehoboth, Delaware, and her intent v/as

to return there on terminat ion of her Hong Kong assignment.

5. Pet i t ioner terminated her lease on her New York City apartment and

moved her furniture to Hong Kong.

6. Pet i t ioner completed her Hong Kong assignment in 1981 at which t ime

she returned to the State of New York.

CONCLUSIONS 0F tAI{l

A. That the City personal income tax imposed by Art ic le 30 of the Tax

Law is by i ts own terms t ied into and contains essent ial ly the same provisions

as  Ar t i c le  22  o f  the  Tax  Law.  There fore ,  in  address ing  the  issues  presented

here in ,  un less  o therw ise  spec i f ied  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shal l  be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .
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B. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanent home there. No change of domici le results from a removal Lo a new

locat ion i f  the intent ion is to remain there only for a l imited t ime. (20

N y c R R  1 0 2 . 2 ( d )  ( 2 ) ) .

C. I 'To create a change of domici le,  both the intent ion to make the new

Iocat ion a f ixed and permanent home and actual residence at such locat ion,

animus et factum, must be present l  residence without intent ion, or intent ion

w i t h o u t  r e s i d e n c e ,  i s  o f  n o  a v a i l . ' r  ( 1 7  N . Y .  J u r . ,  D o m i c i l e  a n d  R e s i d e n c e ,

$ 1 2 ;  M a t t e r  o f  N e w c o m b ,  1 9 2  N . Y .  2 3 8 ,  8 4  N . E .  9 5 0 ) .  T h e  r e c o r d  i s  c l e a r

that pet i t ioner had no intent ion of making a f ixed and permanent home in Hong

Kong. I t  is equal ly clear that pet i t ioner did not maintain physical  presence

in Delaware during the period at issue, but rather,  her physical  presence was

maintained in Hong Kong. Accordingly,  i t  must be held that pet i t ioner was a

domici l iary of New York State and the City of New York for the ent ire taxable

y e a r  I 9 7 6 .

D. That any person domici led in New York is a resident for income tax

purposes  fo r  a  spec i f i c  taxab le  year ,  un less  fo r  tha t  year  he  sa t is f ies  a l l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such enLire year,  and (3) he spends in the aggregate not

more than 30 days of the taxable year in this State (20 NYCRR t02.2(b)).

Since the above requirements were not sat isf ied, pet. i t ioner is deemed a

resident of New York State and the City of New York for the ent ire taxable

year  1976 pursuant  to  sec t ion  605(a)  o f  the  Tax  Law.
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E. That the pet i t ion of Virginia J.  Dwyer

Defic iency dated November 28, 1978 is sustained

interest as may be lawful ly owing.

DATED: Albany, New York

JUi\l 1 1 19BZ

is  denied and

together with

the Not ice of

such addit ional

COMMISSION


