
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Evelyn Dunning, As Executrix
Es t .  o f  Edward  M.  Dunn ing  (dec 'd . )

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Art ic le 22 &.23 of the Tax Law for the
Y e a r s  1 9 7 1  &  7 9 7 2 .

o f
o f

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
nai l  upon Evelyn Dunning, As Executr ix,  Est.  of  Edward M. Dunning (dec'd.)  the
pet i t ioner in the within proceedi-ng, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Evelyn Dunning, As Executrix
Es t .  o f  Edward  M.  Dunn ing  (dec 'd . )
c/o Bol lam, Sheedy et al
5 Computer Dr.  I , I .
Albany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

herein and that  the address set  for th aid wrapper the last address
of the pet i t ioner.

Sworn to before me this
29th day of January, 1982.

That deponent further says that the said addressee G tne pet i t ioner



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion :
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Evelyn Dunning, As Executrix :
Es t .  o f  Edward  M.  Dunn ing  (dec 'd . )

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal fncome
& UBT under Art ic le 22 & 23 of the Tax Law for the:
Y e a r s  1 9 7 1  &  1 9 7 2 .

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of Jantary, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph A. Torani the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  rd rapper  addressed as  fo l lows:

Joseph A. Torani
Bol lam, Sheedy, Sherman & Torani
Five Computer Dr.  W.
Albany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representat ive the pet i t i r .

is  the representat ive
on said wrapper is the

Sworn to before me this
29th day of January, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

Evelyn Dunning, As Executr ix
E s t .  o f  E d w a r d  M .  D u n n i n g  ( d e c ' d . )
c/o Bol lam, Sheedy et a1
5 Computer  Dr .  W.
Albany, NY 12205

Dear  Mrs .  Dunn ing :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &. 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISS]ON

cc:  Pet i t ioner 's  Representa t ive
Joseph A.  Toran i
Bol lam, Sheedy, Sherman & Torani
Five Computer Dr.  W.
Albany, NY 12205
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EVELYN DINNING, AS E)GCUTRIX OF TI{E
ESTATE OF EDWARD M. DUNNING, DECEASED

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax and
Unincorporated Business Tax under
Art,icles 22 and 23 of the Tax law for
the Years 1971 and 1972.

DECISION

Peti t ioner,  Evelyn Dunning, Executr ix of the Estate of Edward M. Dunning,

deceased c/o Joseph A. Torani,  Bo11am, Sheedy, Sherman & Torani,  Five Computer

Drive, W., Albany, New York 12205, filed a pet.ition for redetermination of a

def ic iency or for refund of personal income tax and unincorporated business

tax under Art ic les 22 and 23 of the Tax Law for the years 1971 and 1972 (Fi le

N o .  2 5 3 9 0 )  .

Pet i t ioner has requested that this matter be submitted to the State Tax

Commission for a decision without the necessity of a formal hearing. Based on

the record as i t  is present ly const i tuted, the State Tax Commission renders

the fol lowing decision.

ISSI]ES

I.  Whether a gain result ing from the receipt of  the proceeds of a f i re

insurance pol icy was subject to unincorporated business tax.

I I .  Whether certain land condemned by the State of .New York was an asset

used in the business of Edward M. Dunning.

III. l{hether or not the character of the aforesaid land changed from a

business to a personal use for investment purposes.



IV. Whether the gain as

unincorporated business tax.

-;-

result  of  the condemnation award was subject to

V. I , lhether the Not ice of Def ic iency issued on Juner 13, 1979 was barred

by the statutory period of l imitat ion on assessment.

FINDINGS OF FACT

1. Edward M. and Evelyn Dunning f i led Forms IT-208 (for resident marr ied

persons f i l ing a joint  Federal  return who elect to f i le separate New York

State returns) for the years 1971 and 1972. Edward M. Dunning also f i led

unincorporated business tax returns for the years 1971 and L972.

2. The 1971 and 1972 Federal tax returns of Edward M. and Evelyn Dunning

were audited by the Internal Revenue Service in 1974. As a result  of  the

audit ,  a capital  gain adjustment was made for 1971 and adjustments were made

for L972. The Dunnings fai led to f i le with the New York: State Department of

TaxaLion and Finance a not ice of Federal  changes for the years in issue.

3. 0n July 16, 1976, the Audit  Divis ion issued a Statement of Audit

Changes against Edward M. Dunning imposing addit ional perrsonal income Lax for

the years 1971 and 1972 in the amount of $7,640.87 and addit ional unincorporated

bus iness  tax  in  the  amount  o f  $5 ,L36.63 ,  w i th  in te res t  o f  $31253.02 ,  fo r  a

t o t a l  o f  $ 1 6 , 0 3 0 . 5 2 .  A  p a y m e n t  o f  $ 2 , 5 9 0 . 7 6  w a s  m a d e  o n .  A u g u s t  2 ,  L 9 7 6 .

4. On August 2, 1976, Edward M. and Evelyn Dunning; filed an amended New

York State Combined Income Tax Return (Form IT-208) fox 1977. Edward M.

Dunning also f i led an amended unincorporated business tax return for 1971.

5 .  0n  0c tober  26 ,1976,  the  Aud i t  D iv is ion  w i thdrew i ts  S ta tement  o f

Audit  Changes dated July 16, 1976 for 1971 and 1972 and issued a Statement of

Audit  Changes imposing addit ional personal income tax for 1971 and L972 and

unincorporated business tax for 1972 against Edward M. Dunning. The addit ional
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personal income tax amounted to $L1221.02 and the addit i .onal unincorporated

bus iness  tax  amounted to  $3 ,584,79 ,  w i th  in te res t  o f  $11944.65 '  fo r  a  to ta l  o f

$ 6  , 7 5 0 . 4 6 .

6. Edward Dunning died in the latter part of 1976 and his wife Evelyn

Dunning was appointed Executr ix of his estate.

7 .  On January 15, 1979, a Not ice of Def ic iency was issued against Evelyn

Dunning, ExecuLrix of the Estate of Bdward M. Dunning for the years 1971 and

1972 in  the  amount  o f  $4 ,805.81 ,  w i th  in te res t  o f  $2 ,73Ci .49 ,  fo t  a  to ta l  o f

$7 ,536.30 .  On February  7 ,  7979,  Eve lyn  M.  Dunn ing ,  Execut r i x  o f  the  es ta te  o f

Edward M. Dunning, f i led a protest to the Not ice of Def ic iency.

8. 0n June 13, 7979, the Audit  Divis ion asserted a greater def ic iency

than that asserted against Edward M. Dunning in the Not ice of Def ic iency dated

January  15 ,  Ig7g,  in  accordance w i th  the  prov is ions  o f  sec t ion  689(d) ( f )  o f

the Tax Law. Addit ional unincorporated business tax for 1971 was imposed in

the amount of $11943.11 based on a correct ion of the net.  operat ing loss

carryback deduct ion claimed on the amended 1971 unincorporated business tax

return. The gain as a result  of  receipt of  the f i re insurance proceeds more

fully set forth in paragraph t'9", infra, was computed on. the full anount of

the capital  gain as reported by Mr. Dunning. 0n May 19, 1980' Mrs. Dunning as

Executr ix f i led a perfected pet i t ion.

9. Edward M. Dunning operated an auto dealership at 913 New Loudon Road,

Latham, New York. The property r,iras owned by Mr. Dunning and used in the

business unt i l  lTay 23,7977, when a f i re complef,ely destroyed the bui lding and

inprovements. As a result  of  the f i re,  insurance proceeds of $120'000.00 were

received in 1971. Since the bui lding which had been used in the business of

Edward Dunning had been substant, ia l ly depreciated, there was a gain of $95'140.72.
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This gain was postponed under sect ion 1033 of the Internal Revenue Code but

the tax was later paid when it was determined that the proceeds would not be

reinvested. The gain was not reported ei ther on the or i .ginal  personal income

tax return or the unincorporated business tax return.

10. 0n March 13, 1972, the business incorporated under the name "Dunning

Buick, Inc." and cenducted business at 2350 Sixth Avenue, Troy, New York. The

land on New Loudon Road in Latham, which was previously used in the auto

dealership unt i l  the f i re in 1971, was retained by Mr. Dunning who did not

advert i -se the land for sale.

11. In L972, the State of New York condemned the land located in Latham,

New York and paid Mr. Dunning $131,386.66 on November 22,,  7972. The or iginal

c o s t  o f  t h e  s a i d  l a n d  w a s  $ 3 0 , 0 0 0 . 0 0 .

CONCLUSIONS OF tAW

A. That the gain of $95,140.72 const i tuted gain from the sale or exchange

of an asset used in the business of Edward M. Dunning an.d was therefore

subject to unincorporated business tax.

B. That al though the land located in Latham, New York was used in the

business of Edward M. Dunning and r{as an asset of the business, i t  was not

used after the occurence of the f i re in May, 797I.  The land, which was

condemned 1| years after the occcurence of the f i re,  was held for investment

purposes  and was,  in  e f fec t ,  a  re tu rn  o f  cap i ta l .  There fore ,  the  ga in  as  a

result  of  the condemnation award was noL subject to the imposit ion of unincorpor-

a ted  bus iness  tax .

C. That the disal lowance of part  of  the net operat ing loss deduct ion

claimed on the 1971 unincorporated business tax return was not t ime barred

since pet i t ioner Edward M. Dunning (deceased) fai led Lo report  to New York
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State the changes made to Federal taxable income pursuant to section 659 of

the Tax Law. Therefore, unincorporated business tax may be assessed at any

t ime pursuant  to  sec t ions  722 and 683(c) (1 ) (C)  o f  the  Tax  Law.

D. That the burden of proof is on the State Tax Conrnisison when a

greater def ic iency has been asserted except when such irrcrease is the result

of  a change or correct ion of federal  taxable income required to be reported

under sect ion 659, and which change or correct ion the Commission had no not ice

at the t iure i t  mai led the Not ice of Def ic iency (sect ion 589 (e) (3) of  the Tax

Law). Therefore, the Not ice dated June 13r 7979, showing a greatex def ic iency

for 1971 than that asserted on JanuarY 15, 7979, was not t ime barred.

E. That the petition of Evelyn Dunning, Executrix of the Estate of

Edward M. Dunning, is granted to the extent shown in Conclusion of Law "B"

supra; and that,  except as so granted, the Not ice of Def ic iency issued against

Edward M. Dunning (deceased) on January 15, 1979 as increased on June 13,

1979, is sustained, together with such addit ional interest as may be lawful ly

owing.

DATED: Albany, New York

JAN 2 9 1-qB2
coMulssIoN


