
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael Druckman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 2 ,  1 9 7 3  &  1 9 7 4 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26th d,ay of November, 1982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Michael Druckman, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Michael Druckman
560 Nor th  S t .
Greenwich, CT

and by deposit ing same enclosed in a poslpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER-
6;iifi';uRsunnr ro rAx r.,AlY
SECTICN i74
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and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1982

l{ichael Druckman
560 Nor th  S t .
Greenwich, CT

Dear Mr. Druckman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Dav id  L .  K ipper
5 E .  57rh  Sr .
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAET DRUCKMAN

fo r  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23
of the Tax Law for the Years 1972, 1973 and
r97 4.

Petit ioner, Michael Druckman, 560 North Street, Greenwich, Connecticut,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income and unincorporated business taxes under Art icles 22 and 23 of the Tax

law  fo r  t he  yea rs  1972 ,1973  and  1974  (F i l e  No .  I 94 I7 ) .

A formal  hear ing was held before Rober t  A.  Couze,  Hear ing Of f icer ,  a t  the

off ices of the State Tax Commission, Two ldorld Trade Center, New York, New York

10047,  on Ju ly  17,  1981 at  10:00 A.M.  Pet i t ioner  appeared by David l .  K ipper ,

Esq.  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq. ,  ( I rwin levy,  Esq. ,

o f  counse l ) .

ISSUE

I.  Whether  pet i t ionerrs  d is t r ibut ive share of  par tnership income f rom

Irv ing Druckman & Son,  d/b la  l i t t le  Rock Furn i ture,  should be increased.

II.  Whether partnership losses derived from Sutton Portsmouth Associates

are a l lowable for  the years 1972,  1973 and 1974.

FINDINGS OF FACT

DECISION

the pet iL ioner ,

years 7972,  1973

1 .  0n  Apr i l

Michael Druckman

and 1974.

11,  1977 the Audi t  Div is ion issued against

a t imely not. ice of deficiency for the tax
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2. That for the tax years 7972, 1973 and 1974 petit ioner f i led separate

New York State income and unincorporated business tax returns.

3. A "Consent Fixing Period of Limitation Upon Assessment of Personal

Income and Unincorporated Business Taxes" vras properly executed for the year

7972 exLending the period of l imitation on assessment unti l  Apri l  15, L977.

4. During the tax years in issue, petit ioner owned a one third (I13)

share of the partnership Irving Druckman and Son, d/b/a Litt te Rock Furniture

(TAB F i l e  No .  19415) .

5. That as a result of a f ield audit conducted by the Income Tax Bureau,

adjustments were made to petit ioner's business operations for the tax years

1972r  1973  and  7974 .0n  Apr i l  11 ,  1977 ,  a  No t i ce  o f  De f i c i ency  was  i ssued

asse r t i ng  pe rsona l  i ncome tax  due ,  as  fo l l ows :  1 .972  -  $21830 .67 ;1 ,973  -

$1 ,942 .80 ;  1 .974  -  $2 ,650 .50 .  Sa id  No t i ce  a l so  showed  an  un inco rpo ra ted  bus iness

tax refund of  $130.27 for  7974.

6 .  Tha t  f o r  t he  tax  yea rs  7972 ,1973  and  1974  pe t i t i one r ' s  pe rsona l

income was adjusted for the respective tax years as fol lowsl

(a) Increase in partnership distr ibution from the operation
of Irving Druckman and Son, d/b/a Litt le Rock Furniture, in the
amoun ts  o t  $22 ,630 .00 ;  $19 ,888 .00 ;  931 ,315 .00 .

(b) Reduction of business income attr ibut.able to Michael
Druckman as these amounts have been included in partnership
income of Irving Druckman and Son, dlb/a l i t t le Rock Furniture,
i n  t he  amoun ts  o f  ($18  ,372 .00 ) ;  ($16 ,392 .00 )  i  ( $27  ,792 .A0) :

(c) Modif ication of deduction of New York State and New York
Ci ty  Unincorporated Business Tax in  the amounts of  $1 ,667.00;
$89 .00 ;  $1 ,537 .00 :

(d) Disal lowance of loss from the purchase of an inLerest in
i lSutton Portsmouth Associatesr' ,  by the petit ioner from his
cousin David Druckman as the transaction was not conducted at
"a rms  leng th ' r ,  i n  t he  amoun ts  o f  $121029 .00 ;  $81498 .00 ;
$6  ,585  .  00  :
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(e)  Disa l lowance of  loss f rom the purchase of  an in terest  inrrSutton Kilmer Associates" for the tax year 7974 by the
petit ioner from his cousin David Druckman as the transaction
was  no t  conduc ted  a t r ra rms  leng th t ' i n  t he  amoun t  o f  $51032 .00 :

( f )  Modi f icat ion of  medica l  expenses (s tatutory  3% l imi ta t ion)
in  the  amoun ts  o f  9489 .00 ;  9360 .00 ;  9454 .00 .

(g)  Modi f icat ion of  a l locable expenses for  i tems of  tax
preference attr ibutable to rrsutton Portsmouth Associatestr
for  the tax years 1973 and 1974 in  the amounts of  ($47.00)
and  ($31 .00 )  respec t i ve l y :

(h) Disal lowance of wife Nancy Druckman's tuit ion expenses
for  the tax years 1973 and 1974 in  the amounts of  $556.00
and 9570.00 respect ive ly :

7. That as a consequence of the foregoing adjuslments, taxable incone of

pet i t ioner  was increased for  the tax years 7972,1973 and 1974,  respect ive ly ,

as  f o l l ows :  $18 ,443 .00 ;  $12 ,952 .00 ;  977 ,670 .00 ;  wh i ch  y i e l ds  a  co r rec ted

persona l  i ncome tax  i n  t he  amoun ts  o f  $4 ,873 .00 ;  $4 ,405 .25  and  $6 ,869 .45 ,  l ess

personal  income tax prev ious ly  paid in  the amounts of  $2,042.33,  $2,462.45,  and

$4'218.95,  resul t ing in  def ic ienc ies in  personal  income t .ax due in  the amounts

o f  $2 ,830 .67 ,  $ I , 942 .80 ,  and  92 ,650 .50 .

8. During the hearing petit ioner conceded tax l iabi l i ty for al l  of the

audit. issues cont.ained in the Statement of Audit Changes and its annexed

Explanation of Adjustments except as fol lows:

(a) The losses claimed in connection with Sutton
Portsmouth Associates and Sut ton Ki lmer  Associates.

(b) l iabi l i ty for increased income distr ibution from the
operat ion of  I rv ing Druckman and Son,  d/b/a l i t t le  Rock
Furniture.

9.  In  another  dec is ion issued th is  date the State Tax Commiss ion has

determined that Irving Druckman and Son, d/b/a l i t t le Rock Furniture, was not

entit led to al locate the excess of i ts unincorporated business gross income

over i ts unincorporated business deductions. Although said adjuotment resulted
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in addit ional unincorporated business tax due, i t  does not result in addit ional

personal income tax due since petit ioner was a New York State residenL partner

and he reported his total federal adjusted gross income to this State.

10.  0n January 1,  1971 pet i t ioner  purchased f rom his  f i rs t  cousin,  David

Druckman, 50 percent of said David Druckmanrs interest in a l imited partnership

operating under the name Sutton Portsmouth Associates. The consideration for

the sale was $15,000.00 payable in 15 equal annual paynents with interest on

the unpaid balance at the rate of 6 percenL per annum. The f irst instal lment

was due and payable on or before December 31, 1971 and each subsequent payment

was due and payable on or before December 31, of each subsequent year, unti l

paid. Petit . ioner presented copies of checks representing yearly payments for

the years 7972 Lhrough 1980, except for the year 7975. Proof of payment for

1975 was not  o f fered in  ev idence because a l l  o f  h is  1975 records and cancel led

checks were destroyed in a f ire in approximately mid-1980. David Druckmanrs

other partners in Sutton Portsmouth Associates were not. part ies to the agreement

between David Druckman and pet. i t ioner, nor is there any evidence that they were

aware of said agreement.

11. The Sutton Portsmouth Associates partnership held t i t le to 104 garden

apar tment  un i ts  in  Por tsmouth,  V i rg in ia .  The construct ion cost  was $7r2A0,000.00

to $1,300,000.00.  The to ta l  cash por t ion of  the investment  in  Sut ton Por tsmouth

Associates was a small amount relative to the total purchase price because the

bulk of the construction cost was f inanced by an FHA mortgage. Accordingly the

partners needed only a small amount of investment capital. The general partner

of  Sut ton Por tsmouth Associates is  one Haro ld Ster l ing.
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72. Petit ioner submitted a copy of Federal

his distr ibutive share of partnership loss from

$5  , 032  .  00

13.  At  the t ime of

Sterl ing estimated that

$2 ,400 ,000 .  00 .

Schedule E & R

Sutton KiImer

f.or I97 4 showing

Associates to  be

the

the

hear ing here in pet i t ioner  test i f ied that  Mr.

property in issue was then worth approximately

74. The Federal partnership return of Sutton Portsmouth Associates for

7972, 1973 and 1974 reported, respectively, that David Druckman sustained net

I osses  o f  $24 ,057 .06 ,  $16 ,995 .77  and  $13 ,170 .92 .  Dav id  D ruckman  a l l oca ted  50

percent of the respective losses to his personal income tax returns and petit ioner

a l located the remain ing 50 percent  o f  the respect ive losses to  h is  personal

income tax returns. Petit ioner submitted copies of Federal Schedule E & R for

each year showing his distr ibutive share of partnership income/loss from said

par tnership.

15. The record does not contain information which shows that business

income reported by petit ioner was included in unincorporated business gross

income of l i t t le Rock Furniture.

CONCI,USIONS OF tAW

A. That as noted in Finding of Fact Number r '9", the StaLe Tax Commission

has determined that the partnership of Irving Druckman & Son, d/b/a l i t t le Rock

Furniture, was not entit led to al locate the excess of i ts unincorporated

business gross income over i ts unincorporated business deductions. However,

since petit ioner Michael Druckman lvas a resident. of New York State he was

requi red to ,  and in  fact  d id ,  repor t  h is  to ta l  federa l  ad justed gross income to

this State, including his total distr ibutive share of partnership income from

Litt le Rock Furniture.



- 6 -

B. That petit ioner has sustained his burden of proof to show that he had

acqui red 50 percent  o f  David Druckmanrs in terest  in  Sut ton Por tsmouth Associates

and that he owned said interest during the years at issue. There is nothing in

the record to  suppor t  the Audi t  Div is ion 's  d isa l lor1 'ance of  pet i t ioner 's  share

of the partnership loss from Sutton Portsmouth Associates nor is there any

evidence to support the disal lowance of the loss from Sutton Kilmer Associates.

Therefore,  the d isa l lowance of  sa id losses was arb i t rary  (Oscar  J .  Brown v.  New

York  S ta te  Tax  Commiss ion ,  279  A .D .  837 ,  a f f  r d .  304  N .Y .  651 ) .  Acco rd ing l y ,

pet i t ioner  is  ent i t led to  repor t  losses f rom said par tnership of  $ I21029.00 for

1972 ,  $8 ,498 .00  f o r  1973  and  $11 ,617 .00  f o r  1974 .

C. That the business income of petit ioner Michael Druckman was not

included in the unincorporated business gross income of Litt le Rock Furniture.

Therefore,  the adjustments shown in  F inding of  Fact  t t6(b)"  supra are incorrect .

D. That the Audit Division is directed to modify the Notice of Deficiency

to the extent  shown in  conclus ions of  lawt tAt t ,  t tBt t ,  andt tCt t ,  supra and Finding

of  Fact  "6( f ) "1 and that ,  execpt  as so granted,  Lhe pet i t ion is  in  a l l  o ther

respects  denied.

DATED: Albany, New York

N 0v 2 61982
STATETAX COMMISSION

Ll c'|"u, t
/


