
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rona ld  D.  D ixson
and Helen [ , / .  Dixson

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the
Year 1976.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly srrorn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 17th day of September, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon Ronald D. Dixson and He1en l l .  Dixson, the pet i t ioners in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid \4rrapper addressed as fol lows:

Ronald D. Dixson
and Helen I , l .  Dixson
RD iI1
Schaght icoke, NY 1,21.54

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the pet i t ioner .

is the petit ioner
the last known address

sa id  addressee
sa id  wrapper  i s

Sworn to before me this
17th day of September, 1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

September 17, 7982

Ronald D. Dixson
and Helen W. Dixson
RD /T1
Schaght"icoke, NY 12754

Dear  Mr .  &  Mrs .  D ixson:

Please take not ice of the Decision of Lhe State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Lit igation Unit
Albany, New York L2221
Phone i l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Richard V.  DrAlessandro
111 Washington Ave.
Al-bany, NY 12210
Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

R0NAID D. DIXSON and IIEIEN Id. DIXS0N

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax law for the Year 7976.

DECISION

act iv i t ies in the pract ice of

t a x .

Pet i t ioners ,  Rona ld  D.  D ixson and He len  W.  D ixson,  RD/ /1 ,  Schaght icoke,  New

York 12154, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of the Tax law for the year 1976 (Fi le No. 29557).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, State Campus, Bui lding 9, Albany, New

York ,  on  May 1 ,  1981 a t  2 :45  P.M.  Pet i t ioner  Rona ld  D.  D ixson appeared w i th

Richard  V.  D 'A lessandro  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,

E s q .  ( H a r r y  K a d i s h ,  E s q .  ,  o f  c o u n s e l ) .

ISSTIE

Whether the income

accounLancy is subject

der ived f rom pet i t ionerrs

to unincorporated business

FINDINGS OF FACT

1.  Pet i t ioners ,  Rona ld  D.  D ixson and He len  W.  D ixson,  t ime ly  f i led  a  New

York  Sta te  Income Tax  Res ident  Return  fo r  I976.  Dur ing  7976,  pe t i t . ioner  Rona ld

D. Dixson was engaged in a l imited farming operat ion, he also was an insurance

sa les  representa t ive  and add i t iona l l y  he  per fo rmed account ing  serv ices .  He
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repor ted  gross  income o f  $15,582.64  f ron  h is  account ing  serv ices .  Pet . i t ioners

d id  no t  f i l e  un incorpora ted  bus iness  tax  re tu rn  fo r  sa id  years .

2. The Audit  Divis ion issued a Statement of Audit  Changes to the pet i-

t ioners, on the grounds that a mathematical  error was made on pet i t ioners'

personal income tax return and that pet i t ioner Ronald D. Dixson's business

act iv i t ies of farming, account ing and insurance were subject to unincorporated

bus iness  tax .  0n  January  30 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f

Def ic iency  aga ins t  the  pe t . i t ioners  fo r  the  year  7976 fo r  $14.01  in  persona l

income tax, $425.44 in unincorporated business tax, plus penalty and interest

o f  5 3 0 9 . 2 1 .

3. Pet i t ioner Ronald D. Dixson argued that he was engaged in the pract ice

of the profession of account ing, and that income derived Lherefrom was not

sub jec t  to  un incorpora ted  bus iness  tax .  The pe t i t ioners  conceded the  persona l

income tax and Lhe unincorporated business tax on the farming and insurance

bus iness  ac t iv i t ies .

4. Pet. i t ioner Ronald D. Dixson received a diploma in 1959 from Albany

Business College in Albany, New York, majoring in accounting. He studied and

completed the fol lowing courses, amoung others:

Course
Account ing Courses
Elementary Account ing
Partnership Account ing
Corporat ion Account ing
Cost Account ing
Advance Accounting
Income Taxes
Audit ing

Total  Credit  Hours in

Law
Bus iness  law
Business law

Grade

99
96
94

100
99
94
94

Accounting: 24

92
97
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Business Law
Business Law

Finance
Econornics
Investments
Cred i t  and Co l lec t ions

94
92

Total Credit Hours in Business Law: 8

95
85
93

Total  Credit  Hours in Finance: 9

Sta t is t i cs
Research  and Sta t is t i cs 78

Tota1 Credi t  Hours in  Stat is t ics :  I

5. Following his graduation, petit ioner Ronald D. Dixson was employed by

Stevens and Thompson Paper Company in Greenwich, New York as:

(a) a data processing operator and assistant plant accountant from

1959  to  1961 ;

(b) plant accountant and treasurer from 1961 Lo 1973.

During this period, he was in charge of al l  of his employers accounting

operations, including but not l imited t.o the maintenance and preparation of the

accounting books of original entry, general and subsidiary ledgers; and the

preparation of f inancial statements for management.

In September, 1973, petit ioner Ronald D. Dixson became the manager of the

Chemical  Bank -  Eastern,  N.A. ,  in  Greenwich,  New York and was responsib le for

al l  of i ts accounting functions. He was in charge of the banks accounting

system and its books and ledgers. He prepared f inancial statements for the

bank and reviewed in depth, f inancial staLements of the bank's customers.

6. In November, 7974, petit ioner Ronald D. Dixson opened his own accounting

practice in Schaghticoke, New York. During 7976, he provided accounting

services to more than one hundred (100) cl ients, both corporate and individuals
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in and around the Schaght icoke area, most of whom were smal l  businesses.

During 7976, he provided the fol lowing account ing services for his cl ients:

(u) supervise the funct ioning and operat ion of his cl ientsr account ing

systems I

(b) col lect and record f inancial  information in the cl ients books of

o r ig ina l  en t ry ,  and ledger  accounts l

(c )  ana lyze  and c lass i fy  f inanc ia l  da ta ;

(d) prepare tr ia l  balances of the general  ledger and compare sub-

sidiary ledgers to control  accounts I

(e )  p repare  ad jus tments  fo r  such na t te rs  as  deprec ia t ion ,  accrua ls

and o thers ;

( f)  prepare periodic balance sheets, stat.ements of income and other

f inancial  reports showing the results of business operat ions and the f inancial

pos i t ion  o f  the  bus iness ;

(g) audit  f inancial  statements, test check inventor ies, other accounts

and account ing records I

(h) prepare periodic tax reports,  as an incident of his account ing

funct ion.

7. The account ing services that pet i t ioner Ronald D. Dixson provided his

c l ien ts  dur ing  1976 d id  no t  d i f fe r  f rom those prov ided by  a  cer t i f ied  or  pub l i c

accountant other than he did not express an opinion on f inancial  statements.

8 .  Pet i t ioner  Rona ld  D.  D ixson d id  no t  use  the  word  "accountan t t t  to

describe his act. iv i t ies on his tax return because he did not have a l icense

fron the New York State Educat ion Departnent.

9. More than 80 percent of his income in quest ion was derived from

personal services and capital  was not a mater ial  income-producing factor.
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CONCTUSIONS OF tAW

A.  That  sec t ion  703(c )  o f  the  Tax  Law prov ides  " [T ]he  prac t ice  o f  law,

med ic ine ,  dent is t ry  o r  a rch i tec tu re ,  and the  prac t ice  o f  any  o ther  p ro fess ion

shaI l  not be deemed an unincorporated business".

Sec t ion  20NYCRR 203.11(b) (1 ) ( i )  de f ines  ' fo ther  p ro fess ion t '  as :

(1 )  For  purposes  o f  th is  subd iv is ion ,  the  te rm o ther  p ro fess ion
includes any occupat ion or vocat ion in which a professed know-
Iedge of some department of science or learning, gained by a
prolonged course of speciaLized instruct ion and study, is used
by i t s  p rac t ica l  app l i ca t ion  to  the  a f fa i rs  o f  o thers ,  e i ther
advislng, guiding or teaching them, an in serving their  interests
or  we l fa re  in  the  prac t ice  o f  an  ar t  o r  sc ience founded on  i t .
The word profession impl ies attainments in professional knowledge
as dist inguished from mere ski l l  and the appl icat ion of knowledge
to  uses  fo r  o thers  as  a  vocat ion .  The per fo rming  o f  serv ices
deal ing r+i th the conduct of business i tsel f ,  including the
promotion of sales or services of such business and consult ing
serv ices ,  does  no t  cons t i tu te  the  prac t ice  o f  a  p ro fess ion  even
though the services involve the appl icat ion of a special ized
knowledge.

B. That the State Tax Commission present ly chooses to recognize the

fol lowing l icensed occupat ions or vocat ions under the Educat ion Law;

( u )
( b )
( c )
( d )
( e )
( f )
(e)
(h)
( i )
( j )
( k )
( 1 )
(m)
(n)
(o )
(p )

PubIic accountancy;
Certi f ied shorthand report ing;
Chiropody and podiatry;
Chi ropract ic ;
Dental hygiene;
Professional engineering and land surveying;
Nurs ing;
0ptometry (ophthalmic dispensing) ;
0steopathy;
Pharmacy;
Physiotherapy;
Cer t i f i ed  soc ia l  wo rk ;
Veterinary medicine and surgery;
Psychology;
Landscape architecture I
Teaching.

as a profession, however this does not in i tself make similar occupations or

vocations a "profession" within the intent and meaning of sect. ion 703(c) of the

Tax law.
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C. That.  the courts have l isted factors which should be taken into con-

siderat ion in determing whether certain act. iv i t . ies const i tute the pract ice of a

profess ion (Mat ter  o f  Rosenbloom v.  State Tax Commiss ion,  44 A.D.  2d 69,  mot .

fo r  l v .  to  app.  den. ,  34  N.Y.2d  518) .  Even more  recent ly ,  the  courLs  have

concluded that to be ent i t led to an exemption under this statute, in addit ion

to the factors l isted in Rosenbloom, the services performed must involve

something more than the type of services general ly perforrned by those in the

broader categories of a trade, business or occupat ion. I t  has been held that

to be ent i t led to a t tprofessional" exemption, the services performed must

t tencompass  some o f  the  essent ia l  charac ter is t i cs t r  o f  the  pro fess ions  o f  law,

med ic ine ,  dent is t ry  o r  a rch i tec tu re  and any  o ther  p ro fess ion  in  wh ich  cap i ta l

is not a mater ial  income-producing factor and in which more than 80 per centum

of the unincorporaLed business gross income is derived from personal servi-ces

(Sect ion  203(c )  o f  the  Tax  Law)  inc lud ing  such o ther  p ro fess ions  now recogn ized

( 2 0  N Y C R R  2 0 3 . 1 1 ( b ) ( 1 ) ( i i ) ;  s e e  a l s o  C o n c l u s i o n  o f  L a w  " B "  s u p r a ) .  ( M a t t e r  o f

Koner  v .  Prococc ino ,  45  AD 2d 551,  553,  a f fd .  39  Ny 2d  ZSS) .

D. That pet i t ionerts educat ion and pr ior work experience as enunerated in

the Findings of fact supra, enabled him to perform his act iv i t ies as an accountant

at a level which involved a high degree of ski1l  and abi l i ty.  Accordingly,

pe t i t ioner?s  ac t iv i t ies  in  the  prac t ice  o f  account ing  d id  cons t i tu te  the

prac t ice  o f  a  p ro fess ion  w i th in  the  mean ing  and in ten t  o f  sec t ion  703(c )  o f  the

Tax law and 20  NYCRR 203.11 .

E.  That  pe t i t ioner  Rona ld  D.  D ixson 's  ac t i v i t les  dur ing  Lhe year  1976 in

accountancy const i tuted a profession within the meaning and intent.  of  sect ion

ZO3(c)  o f  the  Tax  Law and,  as  such,  h is  income der ived  there f rom is  no t  sub jec t

to Lhe inposit ion of unincorporated business tax.
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F.  That  the  Aud i t  D iv is ion  is  d i rec ted  to  mod i fy  the  Not ice  o f  Def ic iency

dated January 30, 1980 in accordance with Conclusion of Law "Et '  supra and that

except as so granted the pet i t . ion of Ronald D. Dixson and Helen I{ .  Dixson is

denied and the def ic iency as modif ied is sustained together with such penalt ies

and interest as may be lawfu11y due.

DATED: Albany, New York STATE TAX C0MMISSION

StP 1? 1984

&,tx PRESIDENTffi


