
STATE 0F NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Alexander Di Lorenzo, Jr.
and Jean Di Lorenzo, Individual ly

& as Administratr ix AT'FIDAVIT OF MAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Alexander Di Lorenzo, Jr.  and Jean Di Lorenzo,
Individual ly & as Administratr ix,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Estate of Alexander Di Lorenzo, Jr.
and Jean Di lorenzo, Individual ly
& as Administratr ix
121 K ings  Po in t  Rd.
Great Neck, NY 11024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the St.ate of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the pet i t ioner

Sworn to before me this
29th day of December, 7982.

' , ; / i , , l l , ' |  i t  r , , '1 ,  / ' , , ' , ' ' , ' / .  .

g:IIl PURSUANT ro rAf t;i4'SECTION I74

forth on said wrapper is the last known address



STATE OF NEI,\I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Alexander Di lorenzo, Jr.
and Jean Di Lorenzo, Individual ly

& as Administratr ix AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon Leo Kuperschmid the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  \ , r rapper  addressed as  fo l lows:

Leo Kuperschmid
Manes, lawrence, Marks & Kuperschmid
250 Park Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee is
herein and that the address set forth on

of the represenLat ive of the pet i t ione

L

That deponent
of the pet i t ioner
last known address

the representat ive
said wrapper is the

Sworn to before me this
29th day of December, 1982.
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i l ' , . l , t ,  i . , ,  / ,
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Estate of Alexander Di Lorenzo, Jr.
and Jean Di Lorenzo, fndividual ly & as Administratr ix
121 Kings Point Rd.
Great Neck, NY 77024

Dear  Mrs .  D i  Lorenzo:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewiLh.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst. i tuted under

Laws and Rules, and must be commenced in the
York, A1bany County, within 4 months from the

Inquir ies concerning the compulat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Li t igat. ion Unit
Albany, Ner* York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
leo Kuperschmid
Manes, lawrence, Marks & Kuperschmid
250 Park Ave.
New York ,  NY 10017
Taxing Bureaur s Representat ive



STATE OF NEI,V YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

ESTATE OF ATEXANDER DI LORENZO, JR.
and JEAN DI LORXNZO,

Individual lv and as Administratr ix

for Redeterminat. ion of a Def ic iency or for
Refund of Personal fncome Tax under Art-icle 22
of  the  Tax  Law fo r  the  Year  1968.

Whether pet i t ioners may

incorporated in a not ice of

federal  change or correct ion

federal  audit  and not ice of

of the mai l ing of the not ice

Peti t ioners, Estate of Alexander Dl lorenzo, Jr.  and Jean Di lorenzo, L2l

Kings Point Road, Great Neck, New York 77024, f i led a pet i t ion for redetermina-

t ion of a def ic iency or for refund of personal income tax under Art ic le 22 of

the Tax Law for the year 1968 (Fi le No. 20932).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the St.ate Tax Commission, Two World Trade Center,  New York, New

York ,  on  March  26 ,  1981 a t  1 :35  P.M.  Pet i t ioners  appeared by  Manes,  Lawrence,

Marks & Kuperschrnid (Leo Kuperschmid, Esq. of counsel) .  The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSIIE

DECISION

chal lenge the results of a federal  audit  which was

addit ional tax due when they f i led a report  of  a

accompanied by a sLatement showing wherein the

addit ional tax due was erroneous within thir ty days

of addit ional tax due.

FINDINGS OT'FACT

1.  A lexander  D i lo renzo,  J r .  (now deceased)  and Jean D i lo renzo f i led  a

joint New York State Income Tax Resident Return and a joint  U.S. Individual
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Income Tax Return for the calendar year 1968. Pet i t ioners reported a loss on

t h e s e  r e t u r n s  o f  $ 7 9 0 r 3 0 0 . 0 0 .

2. The Internal Revenue Service conducted an audit  of  pet i t ioners'

Federal  return and determined that there was a def ic iency in pet i t ioners'

reported income. On January 20, 1976 pet i t ioners consented to the Internal

Revenue Servicers assert ion of a def ic iencv of income tax for the 1968 calendar

v e a r .

3. On January 3, 1977 the Audit  Divis ion

Tax Due assert ing income tax l iabi l i ty of  $316

i n t e r e s t  o f  $ 7 3 4 , 0 3 1 . 3 1 ,  f o r  a  t o t a l  d u e  o f  9 1

I iabi l i ty was premised upon a Federal  audit  of

return.

i ssued a  Not ice  o f  Add i t iona l

,994.00  fo r  the  year  1968 p lus

, 0 5 1 , 0 2 5 . 3 1 .  T h i s  i n c o m e  t a x

pet i t ioners'  Federal  income tax

4. In a let ter dat.ed February 1, 1977 the law f i rm of Rubin Baum Levin

cons tan t  &  Fr iedman,  s teven 11 .  s tuch iner ,  Esq. ,  o f  counse l ,  on  beha l f  o f

pet i t ioners, submitted as an enclosure a completed Not ice of Change in Taxable

Income, I tems of Tax Preference and C1aim for Credit  or Refund by U.S. Treasury

Department Pursuant to Sect ion 659 of the New York State Tax law (Form IT-115).

The form's instruct ions directed pet i t ioners to cross out the sentence above

their  s ignature i f  they did not concede the accuracy of the Federal  change or

correct ion. Pet i t ioners did not cross out this sentence. However,  the cover

let ter asserted, among other things: that pet i t ioners properly determined

their  Federal  taxable income for 7968 as or iginal ly f i led and reported and, as

a result ,  no addit ional New York State income tax was due; that pet i t ioners did

not concede the accuracy of the Federal  changes referred to on Form IT-115; and

that because of a change in counsel,  a ninety-day extension was needed to
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reviel t  the Federal  proceeding and to f i le a statement showing where the Federal

determinat ion was erroneous.

5. In a let ter dated March 9, 7977 peLit ioners'  representat ive was

informed by the Audit  Divis i-on, inter al- ia,  that i t  would serve no useful

purpose to grant a ninety-day extension to show where the Federal  determinat ion

was erroneous since the Federal  tax audit  was concluded and accepted. Pet i t ioners'

representat ive was also advised that on the basis of the information provided

on Form IT-115 the Not ice of Addit ional Tax Due was withdrawn and was superseded

by a  Not ice  o f  Def ic iency .  Th is  Not ice  o f  Def ic iency ,  wh ich  was issued

September  26 ,  I977,  asser ted  persona l  income tax  l iab i l i t y  o f  $253,036.00 ,  p lus

i n t e r e s t  o f  $ 1 2 8  1 2 3 8 . 6 4 ,  f o r  a  t o t a l  o f  9 3 8 1  , 2 7 4 . 6 4 .

6 .  In  a  le t te r  da ted  Apr i l  5 ,  1977 pe t i t ioners '  representa t i -ve  argued

that " fw]hi le the consent to an assessrnent of Federal  taxable income on Form

870-AD cons t i tu tes  a  f ina l  de termina t ion  w i th in  the  mean ing  o f  Reg.  S153.5(d) ,

the Taxpayers may st i l l  conLest the val idi ty of such a determinat ion for

purposes of determining New York State taxable income." Pet i t ioners'  represen-

tat ive then renewed pet i t ioners'  request for an extent ion of t ime to show why

the Federal  determinaLion r4ias erroneous.

7. At the hearing the part ies st ipulated that i f  pet i t ioners prevai led on

their  argument that they could chal lenge the propriety of the Federal  correct ion

or adjustment,  then the matter would be remanded for an audit .

CoNCIUSIoNS 0F LAht

A. That dur ing the period in issue Tax Law 9659 provided, in part :

" f f  the amount of a taxpayerrs federal  taxable income reported
on his federal  income tax return for any taxable year is changed or
corrected by the United States internal revenue service or other
competent.  authori ty. . . the taxpayer shal l  report  such change or
correct ion in federal  taxable income within ninety days after the
f ina l  de termj -na t ion  o f  such change,  cor rec t ionr . . . ,o r  as  o therw ise
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required by the tax commission, and shal l
such determinat ion or state wherein i t  is

B. That pet i t ioners have not chal lenged

assessment of a def ic iency const i tuted a f inal

o f  2 0  N Y C R R  1 5 3 . 5 ( d ) .

concede the accuracv of
erroneous .  t t

the conclusion that the Federal

determination within the meaning

C. That a report  of  a change or correct ion in Federal  taxable income is

to  be  made on Form IT-115 (20  NYCRR 153.2) .

D. That pet i t ioners did not comply with Tax law $659 in that they did not

f i le Form IT-115 with the requisi te statement within ninety days of the f inal

federal  determinat ion.

E.  That  dur ing  the  per iod  in  i ssue Tax  Law $681(e) (1 )  p rov ided,  in  par t :

" I f  the taxpayer fai ls to comply with sect ion six hundred
f i f ty-nine in not report ing a change or correct ion increasing his
federal  taxable income as reported on his federal  income tax return
or in not report ing a change or correct ion which is treated in the
same manner as i f  i t  were a def ic iency for federal  income tax purposes
or in not f i l ing an amended return, instead of the mode and t ime of
assessment provi-ded for in subsect ion (b) of this sect ion, the tax
commission may assess a def ic iency based upon such changed or corrected
federal  taxable income by mai l ing to the taxpayer a not ice of addi-
t ional tax due specify ing the amount of the def ic iency, and such
def ic iency, together with the interest,  addit ions to tax and penalt ies
stated in such not ice, shal l  be deemed assessed on the date such
not ice is mai led unless within thir ty days after the mai l ing of such
not ice a report  o

ty-
nine, is f i led accompanied by a st .atement showing wherein such
federal  determinat ion and such not ice of addit ional tax due are
er roneous. "  (Emphas is  added)

F. That al though the envelope ut i l ized to submit the form IT-115 and

pet i t ioners t  let ter of  February 1, 1977 chal lenging the Not ice of Addit ional

Tax Due were not offered into evidence in order to reveal the f i l ing date lsee

Tax Law $691(a)1 ,  i t  i s  c lear  f rom the  conduct  o f  the  Aud i t  D iv is ion  in  w i th -

drawing the Not ice of Addit ional Tax Due and in issuing a superseding Statement

of Audit  Changes that the form IT-115 and let ter stat ing that pet i t ioners did
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not concede the accuracy of the Federal  changes were f i led within the thir ty

day  per iod  requ i red  by  the  Tax  Law $681(e) (1 ) .  The f i l i ng  o f  the  fo rm IT-115

and le t te r  cons t i tu tes  subs tan t ia l  compl iance w i th  Tax  T ,aw 56B1(e) (1 ) .  There fore

pet i t ioners may chal lange the propriety of the Federal  change or correct ion.

G. That the New York State Tax Commission is not required to conduct an

independent audit  or invest igat ion of a change or correct ion in a taxpayerfs

Federal  taxable income by the United States Internal Revenue Service, but i t

may do so when i t  deems such an audit  or invest igat ion is warranted (see 20

NYCRR 153.4).  However,  s ince the part ies have entered into the st ipulat ion

noted in Finding of Fact ' r7",  this matter is remanded to the Audit  Divis ion for

an audi-L of pet i t ioners'  New York State taxable income for the 1968 calendar

y e a r .

H. That the pet i t ion of

Di lorenzo is granted only to

DATED: Albany, New York

Drc 291982

the Estate of Alexander Di lorenzo. Jr.  and Jean

Lhe extent noted in Conclusion of Law "Gtt .

fl. rr,"


