
STATE OF NE\.I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John A. & Mi l lena M. Demetr ius

for Redeterminat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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AFTIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon John A. & Mi l lena M. Demetr ius, the pet i t ioners in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John A. & Mi l lena M. Demetr ius
39 Weinmans Blvd.
Wayne, NJ A7470

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui lody of
the united states Postal  service within the state of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  August ,  1982.

&z'O/#0,,(

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 7982

John A. & Mi l lena M. Demetr ius
39 ldeinmans Blvd.
Wayne, NJ 07470

Dear  Mr .  &  Mrs .  Demet r ius :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant Lo sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative

Taxing Bureau' s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN A. DE}IETRIUS AND MITLENA DEI"MTRIUS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1976.

DECISION

Pet. i t ioners, John A. Demetr ius and Mil lena M. Demetr ius, 39 Weinmans

Blvd . ,  Wayne,  New Jersey  A7470,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art . ic le 22 of the Tax Law

for the year 1976 (Fi le No. 26024).

A smal l  c laims hearing was held before Samuel L"oy, Hearing 0ff icer,  at

the off ices of the State Tax Commissi"on, Two lr tor ld Trade Center,  New York, New

York ,  on  0c tober  28 ,  1981 a t .2 :45  P.M.  Pet i t ioners  appeared w i th  h la rney  lowey,

C.P.A.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  Weiss ,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. l {hether pet. i t ioner John A. Demetr ius, a nonresident,  was a partner or

an employee in the New York partnership of Brout and Company for New York State

income tax purposes.

I I .  I f  pet i t ioner John A. Demetr ius is held to be a partner in the New

York partnership, then whether he is ent i t led Lo al locate his distr ibut ive

Bhare of partnership income, as income from sources within and without New York

Sta te  fo r  the  sub jec t  year .
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III .  Whether the imposit. ion of tax on that port ion of petit ioner John A.

Demetrius' partnership income attr ibutable to services performed by hin outside

of the State of New York is violative of his Federal constitut ional r ight.s.

FINDINGS OF FACT

1. Pet i t ioners, John A. Demetr ius and Mil lena M. Demetr ius, his wife,

filed a New York State Income Tax Nonresident Return for 7976. Petitioner John

A. Demetr ius al located the income received from a New York partnership, of

which he was a propriet .ory partner,  on the basis of days worked within and

without New York State.

2. 0n Apri l  17, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners on the ground that pet i t ioner John A. Demetr ius, as

a proprietory partner in the New York partnership of the account ing f i rm of

Brout.  and Company ( ' rBrout ' r) ,  may not al locate income derived therefrom on the

basis of days worked within and without New York State. Accordingly,  i t  issued

a Not. ice of Def ic iency, under date of July 10, L978, against pet i t ioners

a s s e r t i n g  p e r s o n a l  i n c o m e  t a x  o f  $ 1 r 7 9 1 . 8 9 ,  p l u s  i n t e r e s t  o f  $ 1 8 6 . 5 3 ,  f o r  a

t o t a l  o f  $ 1 , 9 7 8 . 4 2 .

3. At the hearing, i t  was st ipulated by the Bureauts representat ive and

the pet i t ioners that reported business income in the amount of $563.00, earned

by pet i t ioner John A. Demetr ius from his individual proprietorship, should have

been reported as a loss, and, accordingly,  appl ied against the l imitat ion

percentage for computing the i temized deduct ions al lowed a nonresident taxpayer.

4. During the year 7976, pet i t ioner John A. Demetr ius, a resident of New

Jersey, was a partner i .n an account ing f i rm whose only off ice was in New York.

Act. ing on behalf  of  the partnership, he performed various account ing services

outside of New York for c l ients which neither maintained off ices nor did anv
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business in New York. The services were performed by petit ioner both at the

cl ients off ice and/or his home, but the fees which these services generated

were paid directly to the partnership.

5. The partnership return for lg76 made no provisions for the al location

of income for a nonresident partner.

6. Petit ioner John A. Demetrius contended that his distr ibutive share of

the partnership income resulting from his work days outside of New York in the

service of foreign cl ients should be excluded in computing his New York taxable

income. Petitioner argued that in computing the income tax properly due on his

income from the partnership he should be al lowed to apply the same allocation

formula to his income with respect to services performed within New York and

without New York as would be applied i f  the services had been performed by him

for a corporation with an off ice outside of New York State. Petit ioner also

argued that by imposing a tax on that port ion of his partnership income attr ibu-

table to services performed by him outside the State of New York, the state is

proceeding in violation of the United Stat.es Consitut ion.

CONCTUSIONS OF tAW

A. That. petit ioner John A. Demetrius was a partner, and not an employee

in the New York State partnership of Brout and Company. A partnership arises

out  of  contract  o f  the par t ies [Por ter  v .  Cooker  727 F.2d 853,  858 (5t t r  Ci r . ) ,

cer t .  denied,  317 U.S.  670 (7942) .  Pet i t ioner  jo ined the enterpr ise as a

proprietory partner pursuant to an agreement.

B. ThaL petit ioner John A. Demetrius' distr ibutive share of the partnership

income was derived from or connected with New York sources, and is, therefore,

New York State income within the meaning and intent of section 632 of the Tax

Law. Further, the fees generated by his services were paid directly to "Brout'r,
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and peLit . ioner received only his distr ibut ive share thereof.  In addit ion,

pe t i t ioner 's  home in  New Jersey  d id  no t  cons t i tu te  a  regu la r  p lace  o f  bus iness

of the partnership outside of New York State during said year,  in accordance

with the meaning and inLent of section 7A7 (a) of the Tax Law and 20 NYCRR

2 0 7  . 2 .

C. That the const i tut ional i tv of  the laws of the State of New York is

presumed aL the administrat ive level.  Addit ional ly,  there is no jur isdict ion

at the administrat ion level to declare such laws unconst i tut ional.  Therefore,

i t  must be presumed that the Tax law is const i tut ional to the extenL that i t

relates to the imposit ion of income tax on the pet i t ioner.

D. That the pet i t ion of John A. Demetr ius and Mil lena Demetr ius is

granted to the extent indicated in Findings of Fact "3",  and that,  except as so

granted ,  the  Not ice  o f  Def ic iency  da ted  Ju ly  10 ,  1978 is  sus ta ined,  together

with such addit ional interesl  as may be legaI ly due and owing.

DATED: Albanv. New York

AUG 0 4 1982
ACf Ir{g

STATE TAX COMM]SSION


