
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C l i f fo rd  D.  Deane

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the year
7 9 7 5 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thaL on
the 2nd day of Apri l ,  L982, she served the within not ice of Decision by
cert i f ied mai l  upon Cl i f ford D. Deane, the peLit ioner in Lhe within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

C l i f fo rd  D.  Deane
P . O .  B o x  1 0 0 1
Empi re ,  CA 95319

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
2nd day  o f  Apr i l ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

AprtL 2, 1982

Cl i f fo rd  D.  Deane
P . O .  B o x  1 0 0 1
Enpire, CA 95319

Dear  Mr .  Deane:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau'  s  RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeLit ion

o f

CTIFFORD D. DEANE

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Articl.e 22
of the Tax Law for the Year 1975.

DECISION

P e t i t i o n e r ,  C l i f f o r d  D .  D e a n e ,  P . O .  B o x  1 0 0 1 ,  E m p i r e ,  C a l i f o r n i a  9 5 3 1 9 ,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r  the  year  1975 (F i le  No.  26667) .

By a signed statement dated May 25, 1981, pet i t ioner has waived a hearing,

and submit.s his case for decision by the State Tax Commission based on the

record as i t  exists.  After due considerat ion of the record, the Commission

renders the fol lowing decision.

ISSIIE

Idhether mi l i tary ret i rement pay received by pet i t ioner and reported on his

Federal  income tax return in 1975 should have been included in income on his

New York State income tax return for that year.

FINDINGS OF FACT

l .  Pe t i t i one r ,  C l i f f o rd  D .  Deane ,  and  h i s  w i f e ,  Mar lene  J .  Deane ,  t ime l y

f i led a New York State Combined Income Tax Return (Form IT-208) for  the year

7 9 7 5 .

2. By a Statement of Audit  Changes dated

Not ice  o f  Def ic iency  da ted  Apr i l  11 ,  1979,  Lhe

def ic iency against pet i t ioner in the amount of

y e a r  1 9 7 5 .

May 31, 7976, and a subsequent

Aud i t  D iv is ion  asser ted  a

$376.18  p lus  in te res t  fo r  the



- 2 -

3. The StaLement of Audit  Changes stated the basis for the asserted

def ic iency  aga ins t  pe t i t ioner  as  fo l lows:

"Error in report ing total  income - amount of total  income
in Federal  return does not agree with corresponding i tem in
State return. Mi l iLary ret i rement pension is taxable in
the same way on your State return as i t  is on your Federal
return. I f  your domici le ( legal residence) was in New York
State at.  the t ime you entered mil i tary services, assignment
to duty outside the State does not change your New York
d o m i c i l e . t t

4. Pet i t ioner has ret i red and receives a pension from the United States

Air Force. The income received from this pension, which pet i t ioner reported on

his Federal  income tax return but fai led to include on his New York State

return, forms the basis for the asserted def ic iency against pet i t ioner.

5. Pet i t ioner was a resident of Indiana when he entered mil i tary service

and never l ived or was st.at ioned in New York SLate before or dur ing his act ive

duty with the service.

6 .  Pet i t ioner  sLates ,  in  a  le t te r  to  the  Aud i t  D iv is ion  da ted  Apr i l  30 ,

7979, that he became a resident of New York State one (1) year after his

ret i rement and retained such resident status for approximately two and one-half

(2>) years. Pet i t ioner does not specify the date on which his ret i rement

commenced or the date on which his New York residency commenced or ended.

7. The New York State Combined Income Tax Return (Form IT-20B) f i led by

pet i t ioner and his wife in 1975 states on i ts face that i t  is " [ f ]or resident

marr ied persons f i l ing a joint  Federal  Return who elect to f i le separate New

York State Returns".

CONCIUSIONS OF LAhI

A.  That  pe t i t ioner

New York State resident

status as a resident for

,  C l i f fo rd  D.  Deane f i led  h is

fo r  1975,  and has  no t  Produced

tha t  vear .

income tax return as a

evidence to refute his



- 3 -

B.  That  sec t ion  611(a)  o f  the  Tax  Law s ta tes :  "Genera l .  The New York

taxable income of a resident individual shalt  be his New York adjusted gross

income. . . " .  In  add i t ion ,  sec t ion  612(a)  o f  the  Tax  law def ines  the  New York

adjusted gross income of a resident individual as that individual 's federal

adjusted gross income subject to certain modif icat ions thereto specif ied in

s e c t i o n  6 1 2 .

C. That even though pet i t ioner may not have been a New York State resident

before his entry into or dur ing his act ive duty in the Air  Force, mi l i tary

ret i rement pay received from such services and included as part  of  pet i t ioner 's

federal  adjusted gross income in 1975 should have been reported as income to

New York State within the meaning and intent of  sect ion 612(a) of Lhe Tax Law.

D. That the pet i t ion of Cl i f ford D. Deane is hereby denied and the Not ice

o f  De f i c i ency  i s  sus ta ined .

DATED: Albany, New York

APR 0 z i$82
COMMISSION
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STATE OF NEW YORK
ST,ATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  2,  1982

Cli f ford D. Deane
P . O .  B o x  1 0 0 1
Empi re ,  CA 95319

Dear  Mr .  Deane:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice f,aws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 nonths from the
date of this not ice.

Inquiries concerning Lhe computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive
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STATE OF NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CLIFFORD D. DEANE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1975.

DECISION

P e t i t i o n e r ,  C l i f f o r d  D .  D e a n e ,  P . O .  B o x  1 0 0 1 ,  E m p i r e ,  C a l i f o r n i a  9 5 3 1 9 ,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No. 26667).

By  a  s igned s ta tement  da ted  May 25 ,  1981,  pe t i t ioner  has  wa ived a  hear ing ,

and submits his case for decision by the State Tax Commission based on the

record as i t  exists.  After due considerat ion of the record, the Commissi-on

renders the fol lowing decision.

ISSIIE

Whether mi l i tary ret i rement pay received by pet i t ioner and reported on his

Tederal  income tax return in 1975 should have been included in income on his

New York State incone tax return for that vear.

FINDINGS OF FACT

f i l ed

1975  .

Pet i t i one r ,  C l i f f o rd  D .  Deane ,  and  h i s  w i f e ,  Mar lene  J .  Deane ,  t ime l y

New York State Combined Income Tax Return (Form IT-208) for  the year

2.  By a Statement  of  Audi t

Not ice of  Def ic iency dated Apr i l

def ic iency against  pet i t ioner  in

y e a r  1 9 7 5 .

Changes da ted  May 31 ,  1976,  and a  subsequent

11 ,  1979,  the  Aud i t  D iv is ion  asser ted  a

the  amount  o f  $376.18  p lus  in te resL  fo r  the

1 .

a
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3. The Statement of Audit  Changes stated the basis for the asserted

def ic iency  aga ins t  pe t i t ioner  as  fo l lows:

"Error in report ing total  income - amount of total  income
in Federal  return does noL agree with corresponding i tem in
State return. Mi l i tary ret i rement pension is taxable in
the same way on your State return as i t  is on your Federal
return. f f  your domici le ( Iegal residence) was in New York
State at the t ime you entered mil i tary services, assignment
to duty outside the State does not change your New York
domic i le .  "

4.  Pet iLioner has ret i red and receives a pension from the United States

Air Force. The income received from this pension, which pet i t ioner reported on

his Federal  income tax return but fai led to include on his New York State

return, forms the basis for the asserted def ic iency against pet i t ioner.

5. Pet i t ioner was a resident of Indiana when he entered mil i tarv service

and never l ived or was stat. ioned in New York State before or dur ing his act ive

duty with the service.

6 .  Pet i t ioner  s ta tes ,  in  a  le t te r  to  the  Aud i t  D iv is ion  da ted  Apr i l  30 ,

1979, that he became a resident of New York State one (1) year after his

ret i rement and retained such resident status for approximately two and one-half

(21) years. Pet i t ioner does not specify the date on which his ret i rement

commenced or the date on which his New York residencv commenced or ended.

7. The New York State Combined Income fu* n"trr .n (Form IT-208) f i led by

pet i t ioner  and h is  w i fe  in  1975 s ta tes  on  i t s  face  thaL i t  i s  " [ f ]o r  res ident

marr ied persons f i l ing a joint  Federal  Return who elect to f i le separate New

York  Sta te  Returnsr ' .

CONCTUSIONS OF LAW

A. That pet i t ioner,  Cl i f ford D. Deane f i led his income tax return as a

New York State resident for 1975, and has not produced evidence to refute his

status as a resident for that vear.
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B.  That  sec t ion  611(a)  o f  the  Tax  Law s ta tes :  "Genera l .  The New York

taxable income of a resident individual shal l  be his New York adjusted gross

income. . . " .  In  add i t ion ,  sec t ion  672(a)  o f  the  Tax  Law def ines  the  New York

adjusted gross income of a resident indivi-dual as that individual 's federal

adjusted gross income subject to certain modif icat ions thereto specif ied in

s e c t i o n  6 1 2 .

C. That even though pet i t ioner may not have been a New York State resident

before his entry into or dur ing his act ive duty in the Air  Force, mi l i tary

ret i rement pay received from such services and included as part  of  pet i t ioner 's

federal  adjusted gross income in 1975 should have been reported as income to

New York State within the neaning and intent of section 612(a) of the Tax law.

D. That the pet i t ion of Cl i f ford D. Deane is hereby denied and the Not ice

o f  Def ic iency  is  sus ta ined.

DATED: Albany, New York

AII'l * J 1g8Z
COMMISSION


