
STATE 0F NEl,\t YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mor ton  D.  &  Glor ia  Dav is

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under Art ic le
22 of the Tax law and New York City Nonresident
Earnings Tax under Chapter 46, Title U of the
Administrat ive Code of the Citv of New York for
the  Year  7979.

AI'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not. ice of Decision by
cert i f ied mai l  upon Morton D. & Glor ia Davis,  the pet i t . ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mor ton  D.  &  Glor ia  Dav is
25 Brinkerhoff  Ave.
Teaneck ,  NJ  07666

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that.  the said addressee is the pet i t ioner
herein and that the address set.  forth on said
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of December, 7982.

AUTHORIZED TO INISTER
OATHS PURSUANT
SECTION T74

TO TAX IrAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 3, 7982

l lorton D. & Glor ia Davis
25 Brinkerhoff  Ave.
Teaneck, NJ 07666

D e a r  M r .  &  M r s .  D a v i s :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and musL be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir les concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

MYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone i i  (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Peti t ioner t  s Representat ive

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORTON D. DAVIS and GLORIA DAVIS

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the Citv
of New York for the Year 7979.

DECISION

Peti t ioners, Morton D. Davis and Glor ia Davis,  25 Brinkerhoff  Avenue,

Teaneck, New Jersey 07666, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York City nonresident earnings tax under Chapter 46, Ti t le U of the

Administrat ive Code of the City of New York for the year 1979 (Fi le No. 32973) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York,

New York, on January 27, L982 at 1:15 P.M. Pet i t ioner Morton D. Davis appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (James F.

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

rssUE

Wlrether days worked at petit ioner MorLon D. Davis' New Jersey home properly

constituted days worked without the State of New York for salary al location

purposes .

FINDINGS OF FACT

1. Pet i t ioners, Morton D. Davis and Glor ia Davis,  t imely f i led a combined

1979 New York State Income Tax Nonresident Return. Addit ional ly,  Morton D.
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Davis (hereinafter pet i t ioner) t imely f i led a 1979 Nonresident Earnings Tax

Return for the City of New York. 0n each of said returns, pet i t ioner al located

a port ion of his salary income to sources without the City and State of New

York. Pursuant to pet. i t . ioner 's computed al locat ion schedule, forty four (44)

days were claimed as having been worked without New York.

2. Subsequent to the f i l ing of said returns the Audit  Divis ion issued a

Voucher for Income Tax Refund whereon pet i t ioner 's claimed al locat ion was

disal lowed in ful l  for both New York State and New York City purposes on the

bas is  tha t ' rSec t ion  131.16  o f  the  New York  S ta te  Regu la t ions  s ta tes ,  any

al lowance claimed for days worked outside of the State must be based upon the

performance of services which of necessity as dist inguished from convenience

obl igate the employee to out-of-state dut ies in the service of his employer.rr

Accordingly,  pet i t ioner 's claimed total  New York State and Nevr York City refund

o f  $ 8 1 9 . 7 1  w a s  r e d u c e d  t o  9 9 9 . 6 7 .

3. 0n December 1, 1980 pet i t ioners f i ted a Claim for Credit  or Refund of

Personal Income Tax. Said claim requested a refund of i720.04, such amount

represent ing the disal lowed port ion of the total  refund claimed on their

return.

4 .  0n  January  21 ,1981 the  Aud i t  D iv is ion  issued a  no t ice  to  pe t i t ioners

advising them that their  c laim was disal lowed in ful I  on the grounds that i lDays

worked at home cannot be considered as days worked outside New York State. You

have indicated that days worked at home were for your convenience rather than

out of necessity to your employer.  Therefore, these days would properly be

included as days worked within New York State." Subsequent ly,  on March 30,

1981,  a  fo rmal  Not ice  o f  D isa l lowance was issued to  pe t i t ioners .
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5. During the year at issue, petit ioner was a Lenured professor of mathematics

at the City College of The City University of New York. As such, he contended

that  research was an essent ia l  par t  o f  h is  dut ies and that t tscholar ly  work" ,

such as writ ing art icles for journals and books, $/as required by his employer.

6. The mathematics department was housed in a "hut" in the college

complex located at 138th Street and Convent Avenue, Manhattan. The neighborhood

where the college was situated was a high crime area. The rrhuti l ,  where petit ioner

occupied a shared off ice, vras a thin-waIled, insecure structure which had been

subject to periodic break-ins. There was constant noise from without and the

atmosphere made research diff icult.

7. During the year at issue, peti l ioner maintained a four (4) day teaching

schedule. The f i f th workday each week was spent by petit ioner at his New

Jersey residence doing ttscholarly worktt such as writ ing art icles and conducting

research. All  forty four (44) days clairned by petit ioner as having been

worked without New York were days he spent at his New Jersey home engaged in

I t scho la r l y  wo rk t t .

8. Pet i t ioner has wri t ten two (2) books and several  art ic les which were

publ ished in trade journals.  The City Col lege did not become the recipient of ,

o r  d i rec t l y  benef i t  f rom pet i t ioner rs  wr i t ings .

9. Al though pet i t ioner claimed that the faculty handbook of the City

College required that there be scholarly achievement, review of the record

shows that said handbook nerely l ists scholar ly or professional achievement as

one of three sLandards for promotion.

10. Since pet i t . ioner l l 'as tenured, he could not be removed from his posit ion

except for cause. Fai lure to do t tscholar ly work'r  was not considered cause.
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11. Although pet i t ioner test i f ied that his ' rscholar ly work" could not be

done at The City Col lege due to the aforestated adverse condit ions, further

test imony disclosed that he vrorked at his home since i t  r twas much more convenientrr

and that rrthe university does not require you to work at home".

CONCTUSIONS OF tAW

A. That any allowance claimed for days worked outsi.de of the State must

be based upon the performance of services which of necessity --  as dist inguished

from convenience --  obl igate the employee to out-of-state dut ies in the service

of  h is  employer  (20  NYCRR 131.16) .

B. That the "scholar ly work" performed by pet i t ioner at his New Jersey

residence was not performed in the service of his employer since said work was

neither required by, nor for the benef i t  of  his employer.  Furthermore, such

work was performed by pet i t ioner at his New Jersey residence for his own

convenience. Accordingly,  pet i t ioner may not al locate the income derived from

those days which he worked at his residence to sources without New York State

pursuant to sect ion 632(c) of the Tax traw and 20 NYCRR 131.16.

C. That simi lar ly,  pet i t ioner may not al locate the income derived from

those days which he worked at his New Jersey residence to sources without New

York  C i ty .

D. That the petit ion of Morton D.

the formal Notice of Disal lowance dated

DATED: Albany, New York

Drc 0 3 1982
ACTII{G

Davis and

March 30 ,

STATE TAX

Gloria Davis is

1981 is hereby

coMt{IssI0N

denied and

sustained.


