
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John P. & Dora Coughl in

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  t 9 6 2 ,  1 9 6 3  &  1 9 6 8  -  1 9 7 1 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon John P. & Dora Coughl in,  the pet i t ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

John P. & Dora Coughl in
1 8 6 0 9  -  1 8 2 n d  N . E .
Woodinvi l le,  WA 98072

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that  the said
fo r th  on  sa id

AFFIDAVIT OF MAILING

is the pet i t ioner
the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
29th day of January, 1982.

addressee
wrapper is



STATE OF NEW YORK
STATE TAX COMMISSTON

In  the Mat ter  of  the Pet iL ion
o f

John P.  & Dora Coughl in Atr'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art . ic l -e 22 & 23 of the Tax Law for the:
Y e a r s  1 9 6 2 ,  1 9 6 3  &  1 9 6 8  -  I 9 7 t .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas P. Tortora the represenLat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Thomas P. Tortora
A l f r e d  H .  M i l l e r  C o .
260 Plymouth Ave. S.
Rochester ,  NY 14608

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
of the peLit ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t . ione

the representat ive
said wrapper is the

Sworn to before me this
29th day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  29 ,  I9B2

John P. & Dora Coughl in
78609 -  182nd N.E.
i{oodinvi l le,  WA 98072

Dear  Mr .  &  Mrs .  Cough l in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at.  Lhe administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  noL ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and tr'inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas P. Tortora
A l f r e d  H .  M i l l e r  C o .
260 Plymouth Ave. S.
Rochester ,  NY 14608
Taxing Bureau' s Representat ive



STATE OF NEhI YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

JOIIN P. COUGHLIN and D0RA COUGHLIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Incorne and
UnincorporaLed Business Taxes under
Art ic les 22 and 23 of the Tax Law for
the Years 7962, 1963 and 1968 through
L 9 7 7 .

DECISION

Peti t ioners, John P. Coughl in and Dora Coughl in,  18609 - 182nd NE'

htoodinvi l le,  Washington 98072, f i led a pet i t ion for redeterninat ion of a

def ic iency or for refund of personal income and unincorporated business taxeg

under Articles 22 and 23 of the Tax Law for the years \962, 1963 and 1968

through 1971 (Fi le No. 70722).

A smal l  c laims hearing was held before Carl  P. l { r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, One Marine l l id land Plaza, Rochester,

New York, on July 19, 1979 aE 10:45 A.M. Pet i t ioners appeared by Thomas P.

Tortora, Accountant.  The Income Tax Bureau appeared by Peter Crotty,  Esq.

(Kathy  L .  Sanderson,  Esq.  ,  o f  counse l ) .

ISSI]ES

I .  Whether the Not ice of Def ic iency issued by the Income Tax Bureau

properly ref lected pet i t ioners'  personal and unincorporated taxable income for

the years 1962 and 7963.

I I .  Whether the income received by pet i t ioner John P. Coughl in from his

sales act iv i t ies during the years at issue is subject to unincorporated

bus iness  tax .



- 2 -

I I I .  Whether the penalt ies asserted for

IV. I{hether the statute of limitations

Bureau al legedly fai led to vigorously pursue

conc lus ion .

the years at issue are correct.

expired because the Income Tax

the natter to an expeditious

V. Whether petit ioners are entit led to a decrease in taxable income for

personal, as well as unincorporated business taxes, based on subsequent adjust-

ments to Federal audit results fox 1969 through 1971.

FINDINGS OF FACT

1. Pet i t . ioners, John P. Coughl in and Dora Coughl in f i led 1958, 1969 and

1970 joint  New York State i -ncome tax resident returns on Apri ' l -  22, 1970,

May 12, 797L and May 11, 197I,  respect ively.  Returns for any of the other

years in issue were not introduced into evidence.

2. 0n Apri l  30, 1971, the Income Tax Bureau issued a let ter stat ing

tha t  a  search  o f  the  Bureau 's  f i les  fa i led  to  d isc lose  re tu rns  fo r  1959,  1960,

1962, 1963, 1964, 1966, 1967 ancl 1969- and i f  the pet i t ioners had copies of

the above returns avai lable, to please submit them. The let ter also requested

information on pet i t ioner John P. Coughl in 's business act iv i t ies as a salesman.

3. 0n l (ay 72, 1971, a reply was received by the Income Tax Bureau to i ts

inquiry of Apri l  30, 19' l I .  In this repIy,  pet i t ioner John P. Coughl in stated

that he could not fiad copies of his 7962 and 1953 New York State income tax

returns. He also stated that he was not subject to any supervision by his

pr incipals and that he was an independent agent.

4. 0n JanuarY 24, L972, a Federal  audit  determinat ion was issued which

increased peL i t ioners r  taxab le  income by  $3 ,150.39  and $41409.55  fo r  7969 and

1970, respect ively.  0n January 24, L973, a subsequent Federal  audit  determi-

nat ion was issued decreasing pet i t ioners'  previously adjusted taxable income

by $1 '875.01  and $2 ,067.25  fo r  1969 and 1970,  respec t ive ly .  Pet i t ioners  d id
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not flle a Report of Change in Federal Taxable fncome for New York State and

unincorporated business tax purposes for 1969 and 1970.

5. 0n November 15, 1973, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioners, imposing addit ional personal income and

unincotporated business taxes as fol lows:

a) Since there was no indicat ion personal income tax returns \^rere f i led

for 1962 and 1963, the fncome Tax Bureau est imated pet i t ioners'

New York  ad jus ted  gross  income to  be  $10r400.00  each year ,  based on

pet i t ionerst 1964 New York State resident return. The Bureau al lowed

the standard deduct ion of $1r000.00, one exemption and statutory

c r e d i t  o f  $ 1 0 . 0 0 .

b) Since there was no indicat ion that unincorporated business tax

returns were filed for 7962 and 1963, the Income Tax Bureau esti-

mated pe t i t ioners r  ne t  p ro f i t  to  be  $10,400.00  each year ,  based on

pet i t ioners'  New York adjusted gross income for 1964. The Bureau

al lowed twenty percent al lowance for taxpayers'  services and an

exemption of $5r000.00, but no business tax credit  was al lowed in

the computation of the unincorporated business tax.

c) Since no unincorporated business tax return was f i led for 1968, the

Income Tax Bureau started with the reported business income of

$26,050.92 shown on the New York State income tax return, and granted

an al lowance for taxpayers I  services, an exemption and contr ibut ions

o f  $ 5 3 9 . 2 5 .

d) For 1969 and 1970, New York State income tax resident returns were

corrected to ref lect the Federal  audit  determinat ion of January 24,

1972 but did not take into account the subsequent Federal audit

determinat ion of January 24, 1973.
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Since no unincorporated business tax return $/as filed fox 1969, the

Income Tax Bureau started with reported business income of $291612.77,

increased i t  by the Federal  audit  deterrninat ion of January 24, 7972,

and then granted an al lowance for taxpayerst services, an exenpt ion

and contr ibut ions of $485.00. For 1970, the Income Tax Bureau added

misce l laneous income (samples  so ld )  o f  $2r810.00  to  the  repor ted

busi-ness income of $29,247.05, and then increased i t  by the Federal

audit determination of January 24, 1972. The Bureau then granLed an

al lowance for taxpayerst services, an exemption and contr ibut ions of

$535.00. The fncome Tax Bureau did not take into account the Federal

audit  determinat ion of January 24, 1973 for ei ther 1969 or 1970.

Since there was no indication that a personal incone tax return was

f i led for 1971, the Incone Tax Bureau est imated pet i t ioners'  New York

ad jus ted  gross  income to  be  $38,000.00 .  Th is  was based on  pe t i t ioners '

1970 New Ybrk State resident return, plus the Federal  audit  determinat ion

for 1970 dated January 24, L972. The Bureau al lowed a standard

deduct ion of $1r500.00, three exemptions and a statutory credit  of

s25  .00 .

Since there vras no indication that an unincorporated business tax

return was f i led for 1971, the Income Tax Bureau est imated pet i t ioners t

net prof i t  to be $381000.00. The Bureau granted an al lowance for

taxpayers'  services and an exemption.

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on

June 24, 7974 imposing personal income and unincorporated business taxes of

$10,465.87  ,  p lus  $4 ,604.14  in  pena l t ies  and $2 ,352.82  in  in te res t ,  fo r  7962,

1963 and 1958 through 1971.

6. Pet i t ioners had three exemptions for personal income tax purposes

for 1962 and 1963.

e )

f )

s)
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7. Pet i t ioners had six exemptions for personal income tax purposes for

L 9 7 L .

8. Pet i t ioners had a Federal  audit  for 1971 which determined pet i-

t ioners '  Federa l  taxab le  income to  be  $23,159.05 .  Based on  th is  Federa l

aud i t ,  the  ne t  p ro f i t  f rom the  bus iness  was de termined to  be  $26r875.00 .

9 .  Pet i t ioner  Dora  Cough l in  had income o f  $31801.00  fo r  197L,  o f  wh ich

$70.00 was withheld for New York State income tax.

10. The Internal Revenue Service determined negligence to be in evidence

and imposed a 5 percent penalty under sect ion 6653(a) of the Internal Revenue

C o d e  f o r  1 9 7 0  a n d  1 9 7 1 .

11. The Income Tax Bureau determined negl igence under sect ion 685(b) of

the Tax Law for al l  years at issue for both personal income and unincorporated

business tax. The Income Tax Bureau also imposed penalt ies for fai lure to

file tax returns and/or to Bay taxes shown on returns. The penalty for failure

to pay tax shown on return was also imposed by the Income Tax Bureau on the

Federal  audit  determinat ion adjustment of January 24, 1972. The penalty for

fai lure to f i le a declarat ion or underpayment of est imated tax was also

imposed.

72. During the years at issue, pet i t ioner John P. Coughl in was a sales

representat ive who sold clothing. Pet i t ioner $ras free to represent as many

principals as he chose. There was no arrangement between his pr incipals as to

the divis ion of his t ime and effort .  A11 expenses rdere paid by pet i t ioner

John P. Coughl in and reported on Federal  Schedule C, (prof i t  (or loss) from

business or profession) for 1968 through 197L. Pet i t ioner paid sel f-enployment

tax .
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13. Pet i t ioners contended that a State Tax Commission determinat ion

assessing addit ional tax may not be sustained unless there are facts which show

it  is not arbi trary or capric ious, even though the pet i t ioner has the burden of

proof.  Pet i t ioner further contended that the assessments for L962 and 1963

appear to be totally arbitrary. They argued that the length of time taken by

the Income Tax Bureau to assess these taxes makes i t  impossible for them to

prove the correct amounts of their  income.

14. During 1972, pet i t ionersr home was destroyed by f i re.  They contended

that their tax records were also destroyed in the fire and argued that this

circumstance should be taken into considerat ion.

15. Petitioners contended that tbe Incone Tax Bureau did not actively

pursue this rnatter;  therefore, they argued that the statute of l imitat ions had

expired.

CONCTUSIONS OF LAW

A. That where the taxpayerst records have been destroyed, the Income Tax

Bureau may reconstruct his income by other means. I t  does not matter that

records were kept when the return \.sas prepared but were subsequently lost or

destroyed by accident or abandoned. Despite the fact that in just ices may ar ise

by est imating a taxpayerts incorne based on pr ior or subseguent tax returns, i t

must also be recognized that it is the Bureau's duty to determine the tax due

and, in the absence of information providing the basis for a di f ferent method,

i t  nust be assumed correct.

That the fncome Tax Bureau by estimating petitioners' income for 1962 and

1963 for both personal income tax and unincorporated business tax purposes

based on tax returns f i led for L964 did not necessari ly use the most proper

audit techniques in reconstructing petitionerst income, however it was open Lo
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petit ioners to point out areas or specif ic instances in which the method used

by the Bureau fai led to reflect their true income. This petit ioners did not

do .

That the burden of proof to overcome the assessments rests on pet i t ioners

pursuanL to sect ion 689(e) of the Tax Law. I f  there are facts or reasonable

inferences to be drawn fron the record to support the determination it must be

upheld; and therefore, i t  is not arbi trary or capric ious (Ginzurg, t4 BTA 324;

I l i l lma.n, Executrix v. State Tax Cornmission, 30 A.D. 2d 362; Mil ler v. Com. ,

237 F  2d  830 and Young v .  Braga l ine ,  3  N.Y.  2d  6A2) .

B. That the income received by petitioner John P. Coughlin from the

principals he represented during 7962r 1963 and 1968 through 1971 const i tuted

income from his regular business of selling. The Income did not constitute

compensation as an employee exempt from unincorporated business tax by virtue

of sect ion 703(b) of the Tax Law.

That the aforesaid act iv i t ies of pet i t ioner during the years at issue

constituted the carrying on of an unincorporated business t+tithin the meaning

and intenL of sect ion 703 of the Tax law; thus, the income therefrom is subject

to uni-ncorporated business tax imposed by section 7Al of the Tax Law.

C. That the Income Tax Bureau was proper in assert ing penalt ies pursuant

to  sec t ions  685(a) ,  685(a) ( t )  and 685(a) (2 )  o f  the  Tax  Law,  s ince  pe t i t ioners

did not give a val id reason for ei ther not f i l ing returns and/or not f i l ing

returns and paying the amount shown due on them within the correct time restric-

t ions. However,  the penalty pursuant to 685(a)(2) of the Tax Law should have

been calculated on the amounts shown as tax due on any return filed or the

amount of tax required to be shown on a return, whichever was lower and not on

the adjusted t .ax.
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That the negl igence penalty under sect ion 685(b) of the Tax Law was

properly assessed since peLit ioners fai led to show they did not intent ional ly

disregard the rules and regulat ions with respect to Art ic le 22 of the Tax Law

in their failure to file and/or failure to file and pay tax shown on the return

on t ime.

That penalt ies asserted against pet i t ioners for underpaSrment of

personal incoue tax for years at issue r{'ere properly determined by the Income

Tax Bureau, in accordance with the meaning and intent of  sect ion 685(c) of the

Tax Law.

D. That a Not ice of Def ic iency may be issued at any t ime i f  no return is

f i led and/or i f  taxpayer fai ls to comply with sect ion 659 of lhe Tax law in not

report ing changes in Federal  taxable income, since there is no statute of

l imitat ions in these instances (sect ions 683 and 722 of the Tax Law). That

there is no sect ion of the Tax Law which sets l imitat ions on processing t ime

between the date of issuance of the Not ice of Def ic iency and the schedul ing of

a hearing by the State Tax Commissionl therefore, the statute of l imitat ions

has not expired.

E. That the Income Tax Bureau is hereby directed to modify accordingly

the Not ice of Def ic iency issued June 24, L974 as fol lows:

1) Al low addit ional two exemptions and $25.00 statutory credit  for

personal income taxes and a business tax credit  for unincorporated

business taxes for the years 1962 and 1963,

2) Decrease personal and unincorporated taxable income by $1,875.01 and

$2rA67.25  fo r  1969 and 1970,  respec t ive ly ,  based on  the  Federa l  aud i t

determinat ion of January 24, 1973,
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3) Recompute personal income tax for 1971 as marr ied, f i l ing separately,

a n d ,  i n  a c c o r d a n c e  w i t h  F i n d i n g s  o f  F a c t  N o s .  ' 7 ' ,  ' 8 '  a n d  f g t ,

recompute unincorporated business tax for 1971 in accordance with

F i n d i n g  o f  F a c t  N o .  ' 8 ' .

F. That the pet i t ion of John P. Coughl in and Dora Coughl in is granted to

the extent of reducing their New York State personal income tax and petitioner

John P. Coughl in 's unincorporated business tax in accordance with Conclusion of

Laqr "E".  The penalt ies are reduced in accordance with the reduct ion of taxes

as indicated in Conclusion of Law "E",  above, and the recalculat ion of penalty

pursuant to sect ion 685 (a) (2) of  the Tax Law in accordance with Conclusion of

Law "C"; and that,  except as so granted, the pet i t ion is in al l  other respects

denied. The Notice of Def ic iency issued June 24, 1974 is sustained, together

wiLh such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN 2 e 1982
ATE TAX CO.MMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

John P. & Dora Coughl in
1 8 6 0 9  -  1 8 2 n d  N . E .
Wood inv i l le ,  WA 98072

Dear  Mr .  &  Mrs .  Cough l in :

Please take not ice of the Decision of the
herewith.

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  PracLice Laws
the Supreme Court of the State of New York,
the  da te  o f  th is  no t ice .

State Tax Commission enclosed

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas P.  Tor to ra
A l f r e d  H .  M i l l e r  C o .
260 Plymouth Ave. S.
Rochester,  NY 14608
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

JOHN P. COUGIILIN and DORA C0UGHI.IN

for Redeternination of a Deficiency or
for Refund of Personal fncome and
Unincorporated Business Taxes under
Articles 22 and 23 of. the Tax Law for
the Years 1962, 1963 and 1968 through
1 9 7 1 .

II. I,ihether the income received

sales activities during the years at

business tax.

Pet i t ioners, John P. Coughl in and Dora Coughl in,  18609 - 182nd NE,

Woodinvi l le,  Washington 98072, f i led a pet i t . ion for redeterninat ion of a

deficiency or for refund of personal iacome and unincorporated business taxes

under Art ic les 22 and 23 of the Tax Law for the years L952, 1963 and 1968

through 1971 (Fi Ie No. L0722).

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at Lhe off ices of the State Tax Conrnission, One Marine Midland PLaza, Rochester,

New York, on July 19, 1979 aL 10:45 A.M. Pet i t ioners appeared by Thomas P.

Tortora, Accountant.  The Income Tax Bureau appeared by Peter Crotty,  Esq.

(Kathy  L .  Sanderson,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Notice of Deficiency issued by the Income Tax Bureau

properly ref lected pet i t ioners'  personal and unincorporated taxable income for

the years 1962 and 1963.

by petitioner John

issue is  sub jec t  to

DECISION

P. Coughl in fron his

unincorporaLed



- 2 -

I I I .  Whether the penalt ies asserted for

IV. Whether the statute of l imitat ions

Bureau al legedly fai led to vigorously pursue

conc lus ion .

the  years  a t  i ssue are  cor rec t .

expired because the Income Tax

the matter to an expeditious

V. Whether pet i t ioners are ent i t led to a decrease in taxable income for

persoaal, as well as unincorporated business taxes, based on subsequent adjust-

ments to Federal  audit  results for 1959 through 1971.

FINDINGS OF FACT

1. Pet i t ioners, John P. Coughl in and Dora Coughl in f i led 1968, 1969 and

1970 joint  New York State income tax resident returns on ApriL 22, 1970,

May 12, 1971 and i lay 11, 1971, respect ively.  Returns for any of the other

years in issue were not introduced into evidence.

2. 0n Apri l  30, 1977, the Income Tax Bureau issued a let ter stat ing

tha t  a  search  o f  the  Bureaurs  f i les  fa i led  to  d isc lose  re tu rns  fo r  1959,  1960,

7 9 6 2 , 7 9 6 3 , 1 9 6 4 ,  1 9 6 6 , 1 9 6 7  a n d  1 9 6 9 ;  a n d  i f  t h e  p e t i t . i o n e r s  h a d  c o p i e s  o f

the above returns avai lable, to please subnit  them. The let ter also requested

information on pet i t ioner John P. Coughl in 's business act iv i t ies as a salesman.

3. 0n May 12, 1971, a reply was received by the Income Tax Bureau to i ts

inquiry of Apri l  30, 197I.  In this reply,  pet i t ioaer John P. Coughl in stated

that he could not fiad copies of his 1962 and, 1963 New York State income tax

returns. He also stated that he was not subject to any supervision by his

pr incipals and that he was an independenL agent.

4 .  0n  January  24 ,1 ,972,  a  Federa l  aud i t  de termina t ion  was issued wh ich

increased pe t i t ioners '  taxab le  income by  $3 ,150.39  and $4 ,409.55  fo r  1969 and

1970, respect ively.  0n January 24, 1973, a subsequent Federal  audit  detenni-

nat ion was issued decreasing pet i t ioners'  previously adjusted taxable income

by $1 '875.01  and $2 ,067.25  fo r  1969 and 1970,  respec t ive ly .  Pet i t ioners  d id
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not f i le a Report .  of  Change in Federal  Taxable fncome for New York State and

unincorporated business Lax purposes for 1969 and 1970.

5. 0n November 15, 7973, the Incone Tax Bureau issued a Statement of

Audit  Changes against pet i t ioners, imposing addit ional personal income and

unincorporated business taxes as fol lows:

a) Since there was no indication personal income tax returns were filed

fox 1962 and 1963, the Income Tax Bureau est imated pet i t ioners'

New York  ad jus t .ed  gross  income to  be  $10,400.00  each year ,  based on

pet. i t ionersr 1964 New York State resident return. The Bureau al lowed

the  s tandard  deduct ion  o f  $1 ,000.00 ,  one exempt ion  and s ta tu to ry

c r e d i t  o f  $ 1 0 . 0 0 .

b) Since Lhere was no indicat ion that unincorporated business tax

returns were filed for 1962 and 1963, the Iacome Tax Bureau esti-

mated pe t i t ioners r  ne t  p ro f i t .  to  be  $10,400.00  each year ,  based on

pet i t ionersr New York adjusted gross income for 7964. The Bureau

al lowed twenty percent al lowance for taxpayers t  services and an

exempt ion  o f  $5 ,000.00 ,  bu t  no  bus iness  tax  c red i t  was  a l lowed in

the computat ion of the unincorporated business tax.

c) Since no unincorporated business Lax return l ras f i led for 1968, the

fncome Tax Bureau started with the reported business income of

$26,050.92 shown on the New York State income tax return, and granted

an al lowance for taxpayers'  services, an exemption and contr ibut ions

o f  9 5 3 9 . 2 5 .

d) For 1969 and 1970, New York State income tax resident returns were

corrected to ref lect the Federal  audit  determinat ion of January 24,

1972 but did not take into account the subsequent Federal audit

determination of January 24, 1973.
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e) Since no unincorporated business tax retuul hras f i led for 1969, the

Income Tax  Bureau s ta r ted  w i th  repor ted  bus iness  income o f  $291612.17 ,

increased i t  by the Federal  audit .  determinat ion of January 24, L972,

aad then granted an allowance for taxpayers' services, an exenption

and contr ibut ions of $485.00. For 1970, the Incone Tax Bureau added

rniscel laneous income (samples sold) ot $2,810.00 to the reported

business income of $29,247.A5, aod then increased i t  by the Federal

audit determination of January 24, 1972. The Bureau then granted an

al lowance for taxpayers'  services, an exemption and contr ibut ions of

$535.00. The Income Tax Bureau did not take into account the Federal

audit  determinat ion of January 24, 1973 for ei ther 1969 or 1970.

f) Since there was no indication that a personal income tax return was

f i led for 1971, the Income Tax Bureau est imated pet i t ioners'  New York

ad jus ted  gross  income to  be  $38,000.00 .  Th is  was based on  pe t iL ioners '

1970 New York State resident return, plus the Federal  audit  determinat ion

for 1970 dated January 24, 7972. The Bureau al lowed a standard

deduct ion of $1,500.00, three exemptions and a staLutory credit  of

s25  .00 .

g) Since Lhere was no indication tbat an unincorporated business tax

return was f i led for 1971, the Income Tax Bureau est imated pet i t ioners'

net prof i t  to be $381000.00. The Bureau granted an al lowance for

taxpayers'  services and an exemption.

Accord ing ly ,  
"  

Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioners  on

June 24, 1974 imposing personal incone and unincorporated business taxes of

$10,465.87  ,  p lus  $4 ,604.14  in  pena l t ies  and $2  1352.82  in  in te res t ,  fo r  1962,

1963 and 1968 through 1971.

6. Pet i t ioners had three exemptions for personal income tax purposes

lor 1962 and 1963.
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7. Pet i t ioners had six exemptions for persoaal income tax purposes for

1 9 7 1 .

8. Pet. i t ioners had a Federal  audiL for 1971 which determined pet i-

t ioners '  Federa l  taxab le  income Lo be  $23,159.05 .  Based on  th is  Federa l

audit ,  the net prof i t ,  f rom the business was determined to be $251875.00.

9. Pet i t ioner Dora Coughl in had incone of $3,801.00 for L977, of which

$70.00 was withheld for New York State income tax.

10. The Internal Revenue Service determined negl igence to be in evidence

and imposed a 5 percent penalty under sect ioo 6653(a) of the Internal Revenue

C o d e  f o r  1 9 7 0  a n d  1 9 7 1 .

11. The Incone Tax Bureau determined negl igence under sect ion 685(b) of

the Tax Law for al l  years at issue for both personal income and uniocorporated

business tax. The Income Tax Bureau also imrposed penalt ies for fai lure to

file t.ax returns and,/or to pay taxes shown on relurns. The penalty for failure

to pay tax shown on return was also imposed by the Income Tax Bureau on the

Federal  audit .  det,erminat ion adjustment of January 24, 1972. The penalty for

fai lure to f i le a declarat ion or underpayment of esLinated tax was also

imposed.

12. During the years at issue, pet i t ioner John P. Coughl in nas a sales

representative who sold clothing. Petitioner eras free to represent as many

principals as he chose. There was no arrangenent between his pr incipals as to

the divis ion of his t ime and effort .  Al l  expenses were paid by pet i t ioner

John P. Coughl in and reported on Federal  Schedule C, (prof i t  (or loss) from

business or profession) for 1968 through I97I.  Pet i t . ioner paid sel f-emploSnnent

tax .
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13. Pet i t . ioners contended that a State Tax Comnission determinat ion

assessing additional tax nay trot be sustained unless there are facts which show

it is not arbitrary or capricious, even though the pet,itioner has the burden of

proof. Petitioner further contended that the assessnents for L962 and 7963

appear to be totally arbitrary. They argued that the length of tine taken by

the Iaqome Tax Bureau to assess these taxes nakes it iupossible for then to

prove the correct amounts of their income.

14. During 7972, pet i t ioners'  home was destroyed by f i re.  They contended

that their  Lax records were also destroyed in the f i re and argued that this

circumstance should be taken into considerat ion.

15. Petitioners contended that the Iacone Tax Bureau did not. actively

pursue this mat.ter; therefore, they argued that the statute of lirnitations had

expired.

CONCLUSIONS OF LAW

A. That where the Laxpayers'  records have been dest.royed, the Income Tax

Bureau may reconstruct his income by other means. I t  does not matter that

records were kept when the reLurn was prepared but were subsequently lost or

destroyed by accident or abandoned. Despite the fact that in just ices may ar ise

by est imating a taxpayerts income based on pr ior or subsequent tax returns, i t

must also be recognized that it is the Bureau's duty to determine the tax due

and, in the absence of information providing the basis for a different nethod,

i t  must  be  assumed cor rec t .

That the Income Tax Bureau by est imating pet i t ioners'  income for 1962 and

1963 for both personal incone tax and unincorporated business tax purposes

based on tax returns f i led for 1964 did not necessari ly use the most proper

audit techniques in reconstructing petitioners' income, however it was open to
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pet. i t . iooers to point out areas or specif ic

by the Bureau fai led to ref lect their  t rue

d o .

instances in which the method used

income. This pet i t ioners did not

That the burden of proof to overcone the assessoents rests on petitioners

pursuant. to section 589(e) of the Tax traw. If there are facts or reasonable

inferences to be drawn from the record to support the determinatioa it must be

upheld; and therefore, i t  is not arbi trary or capric ious (Ginzurg, 14 BTA 324;

Hi l lman, Executr ix v.  State Tax Colnnission, 30 A.D. 2d 362; Mi l ler v.  Connn.,

237 F  2d  830 and Young v .  Braga l ine ,  3  N.Y.  2d  602) .

B. That the income received by pet i t i -oner John P. Coughl in from the

principals he represented during 1962r 1963 and 1968 through 1971 const i tuted

income from his regular business of sel l ing. The Income did not const i tute

compensation as an enployee exenpt from unincorporated business tax by virtue

of  sec t ion  703(b)  o f  the  Tax  Law.

That the aforesaid act iv i t ies of pet i t ioner during the years at issue

constituted the carrying on of an unincorporated business within the meaning

and intent of  sect ion 703 of the Tax Law; thus, the income therefrom is subject

to unincorporated business tax imposed by sect ion 701 of the Tax Law.

C. That,  the Income Tax Bureau was proper in assert ing penalt ies pursuant

to  sec t ions  685(a) ,  685(a) ( t )  and 585(a) (2 )  o f  the  Tax  Law,  s ince  pe t i t ioners

did not give a valid reason for either not fil ing retirrns and/or not fil ing

returns and paying the amount shown due on them within the correct tine restric-

t ions. However,  the penalty pursuant to 685(a)(2) of the Tax Law should have

beeo calculated on the amounts shown as tax due on any return filed or the

amonnt of tax required to be shown on a return, whichever rdas lower and not on

the adjusted tax.
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That the negl igence penalty ,nder sect ion 685(b) of the Tax Law was

properly assessed since pet i t ioners fai led to show they did not intent ional ly

disregard the rules and regulat ions with respect Lo Art ic le 22 of the Tax Law

in Lheir failure to file and/or failure to file and pay Eax shown on the reLurn

oa Lime.

That penalties asserted against petitioners for underpaynent of

personal income tax for years at. issue were properly deternined by the Incone

Tax Bureau, in accordance with the meaning and intent of  sect ion 585(c) of the

Tax Law.

D. That a Not ice of Def ic iency may be issued at any t ine i f  no return is

f iLed and/or i f  taxpayer fai ls to comply with sect ion 659 of the Tax Law in not

reporting changes in Federal taxable income, since Lhere is no statute of

l in i tat ions in these instances (sect ions 683 and 722 of the Tax Law). That

there is no sect ioa of the Tax law which sets l imitat ions on processing t ine

between the dat.e of issuance of the Not ice of Def ic iency and the schedul ing of

a hearing by the State Tax Comnissionl therefore, the statute of l imitat ions

has  no t  exp i red .

E. That the Income Tax Bureau is hereby directed to modify accordingly

the Not ice of Def ic iency issued J:.ulr .e 24, 1974 as fol lows:

1) Al low addit ional two exernpt ions and $25.00 statutory credit  for

personal income taxes and a business tax credit for unincorporated

business taxes for the years 1952 and 1963,

2)  Decrease persona l  and un incorpora ted  taxab le  income by  $1 ,875.01  and

$2rA67.25 for 1969 and 7970, respect i .vely,  based on the Federal  audit

determinat ion of January 24, 1973,
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3) Recompute personal income tax for 1971 as marr ied, f i l ing separately,

a n d ,  i n  a c c o r d a n c e  w i t h  F i n d i n g s  o f  F a c t  N o s .  ' 7 ' ,  ' 8 '  a n d  ' 9 ' ,

recompute uaincorporated business tax for 1971 in accordance with

F i n d i n g  o f  F a c t  N o .  ' 8 ' .

F. That the petition of John P. Coughlin and Dora Coughlin is granted to

the extent of reducing their New York State persoaal iacome tax and petitioner

Joh:r P. Coughl in 's unincorporated business tax in accordance with Conclusion of

Law "8".  The penalt ies are reduced in accordance with the reduct ion of taxes

as indicated in Conclusion of Law "E",  above, and the recalculat lon of penalty

pursuanL to sect ion 685(a)(2) of the Tax Law in accordance with Conclusion of

Law "C"; and that,  except as so graated, the pet i t ion is in al l  other respects

denied. The Notice of Def ic iency issued June 24, 1974 is sustained, together

with such additional interest as nay be law{ully owing.

DATED: Albany, New York

JA;\t 2 I 1382


