
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Katharine P.
(Katharine C.

of the Pet i t ion
o f
Cole Trust / /2
Worden Trust) AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Katharine P. Cole TrusL l fz,  (Katharine C. I{orden Trust)
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Katharine P. Cole Trust / /2
(Katharine C. I{orden Trust)
ATTN: James B. Ames, Trustee
Ropes & Gray, 225 Frankl in St.
Bos ton ,  MA 02110

and by deposi l ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Post.al  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of November, 7982.

AUTHORIZED TO ADMI
OATHS PURSUANT TO
sEcrroN 174

that the said addressee is the pet i t ioner
forth on said w+pper is the last known address

TAX IIAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7982

Katharine P. CoIe Trust /12
(Katharine C. Worden Trust)
ATTN: James B. Ames, Trustee
Ropes & Gray ,  225 Frank l in  S t .
Bos ton ,  MA 02110

D e a r  M r .  A m e s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 1.2227
Phone # (518) 457-2070

Very Lru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petit ion

o f

KATHARINE P. COTE TRUST NO. 2
(KATTTARINE C. hroRDEN TRUST)

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Article
22 of the Tax Law for the Year 1976,

DECISION

Peti t ioner,  Katharine P. CoIe Trust No. 2 (Katharine C. Worden Trust) ,

James B. Arnes, Trustee, c/o Ropes & Gray, 225 Frankl in Street,  Boston, l lassa-

chusetts 02110, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the year 1975

( F i l e  N o .  2 6 7 8 8 ) .

On August.  25, 1981, Janes B. Anes, Trustee for pet i t ioner,  Katharine P.

Cole Trust No. 2 (Katharine C. l lorden Trust) ,  advised the State Tax Comnission,

in writing, that he desired to waive a formal hearing and to submit the case to

the State Tax Conmission upon the entire record contained in the file. After

due considerat ion of said record, the Comnission renders the fol lowing decision.

ISSTIE

I{hether petitioner, Katharine P. Cole Trust No. 2 (Katharine C. llordea

Trust) ,  is a resident trust and, accordingly,  subject to New York State Tax.

TINDINGS OF FACT

1. The trustee of the Katharine P. Cole Trust No. 2 (Katharine C. Worden

Trust) ,  (hereinafter,  the Trust) ,  t imely f i led a 1976 New York State Income Tax

Fiduciary Return with rninimum income tax computation schedule attached. A tax

of $1,970.00 was remit ted with the return.
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2. On September 1B, 1978, the Audit  Divis ion issued to the Trust a

Statement of Audit  Changes which stated:

"Net Long Term Capital Gains are reportable to New York
State at 6A% rather than 50%. Accordingly, 201" of the long
term capital  gain deduct ion should be added to income.

The error in computing minimum tax has been corrected."

Accordingly,  on May 3, 1979, the Tax Compliance Bureau issued a Not ice of

Def ic iency against the Trust imposing personal income tax of $533.43, plus

in te res t  o f  $92.80  fo r  a  ba lance due o f  $626.23 .

3. On or about November L, 1,978, the trustee f i led a claim for refund of

personal income tax (Form IT-113X) for $11970.00 on the grounds that s ince

December, 797L the Trust corpus has been kept in Massachusetts both trustees of

the Trust have been Massachusetts residents and al l  benef ic iar ies of the Trust

have been Massachusetts residents. The Trust 's pet i t ion protested the Not ice

of Def ic iency on the same grounds. No protest was made on the basis of the

explanat ion in the Statement of Audit  Changes. Therefore, the only issue is

whether the Trust is a resident trust.

4.  On March 26, 1979, the Audit  Divis ion sustained the Statenent of Audit

Changes and informally denied the claim for refund on the basis that the above

explanat ion (Finding of Fact /13, supra) is i r relevant in this case.

5. 0n September 21 ,  1925, Phi l ip Gi l let t  Cole created the inter vivo_q

Trust which consisted of intangible property for the benef i t  of  his wife,

Katharine Pyle Cole. Mr. and Mrs. Cole were domici l iar ies and residents of New

York State. The grantor did not retain the power to revest t i t le of the

property transferred to the Trust in himself .
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6. The Agreement of Trust provided that

Worden) ,  daughter  o f  Mr .  and Mrs .  CoIe ,  wou ld

Trus t  upon the  death  o f  Mrs .  CoIe .

Katharine Cole (now Katharine C

become the benef ic iarY of the

7.  Mr .  Co le  ac ted  as  t rus tee  o f  the  Trus t .  Upon h is  death ,  res ignat ion ,

or  incapac i ta t ion ,  Wi l l iam T.  Hunter ,  F reder ick  Tr ismen and Ear l  A .  Dar r  wou ld

become trustees. I f  the number of t rustees were reduced to one, the remaining

trustee would select and appoint another trustee upon the wri t ten approval of

the  benef ic ia ry .

B. The Agreement of Trust provided that i f  the benef ic iary,  Katharine

Cole (now Katherine C. Worden),  died intestate, then the corpus of the Trust

"sha l l  ves t  in ,  be long to  and be  pa id . . .  to  such persons  as  sha l l  be  her

(Kathar ine  C.  Worden 's )  then l i v ing  he i rs  a t  law. . .  as  p rov ided by  the  laws o f

the State of New York as i f  she had died intestate and a resident of the State

o f  New York ,  and as  i f  a l l  sa id  p roper ty  were  rea l  esLate . . . " .  The Agreement

o f  Trus t  a lso  spec i f ied  tha t  I ' the  successor  t rus tee  or  t rus tees  sha l l  be

ent i t led to receive as compensat ion for their  services hereunder such commissions

as are al lowed by the laws of the State of New York to testamentary trustees

act ing under a wi l l . t '  Except for the above provisions, the Agreement of Trust

did not specify thaL the Trust was to be administered or i ts terms construed

under the laws of any part icular jur isdict ion.

9 .  0 n  O c t o b e r  3 0 ,  1 9 6 3 ,  D w i g h t  M .  M i l l s ,  s o l e  t r u s t e e  o f  t h e  T r u s t ,

appo in ted  Doug las  H.  Brad ley  as  co- t rus tee .  Mr .  Mi l l s  d ied  on  Apr i l  25 ,  7969

and on  June 5r  7969,  Mr .  Brad ley  appo inLed R ichard  S.  R i tze l  as  co- t rus tee .

10 .  0n  March  19 ,  L971,  Kathar ine  Py le  Mi l l s  (Co le)  d ied ,  and Kathar ine  C.

Worden succeeded to the benef ic ial  interest of  the Trust.  At the t ime she

became the benef ic iary of the Trust,  she was l iv ing in Massachusetts.
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11 .  0n  June 27 ,  1977,  Mr .  Brad ley  and Mr .  R i tze l  res igned and appo in ted

Kathar ine  C.  Wordenrs  husband,  Freder ic  C.  Worden,  and James B.  Ames,  o f

Cambr idge,  Massachuset ts ,  as  successor  co- t rus tees .

12. On September 2I,  7972, Douglas H. Bradley and Mabel V. Bennett  t rans-

ferred securi t ies belonging t .o the Trust to Mudge, Rose, Guthr ie & Alexander,

20 Broad Street,  New York, New York. I t  is not known whether these securi t ies

comprised the whole of the Trust corpus. There is no evidence in the f i le that

the Trust corpus was transferred t .o Massachusetts.  The perfected pet i t ion

al leged that the Trust corpus has been kept in Massachusetts since December,

1 9 7 7 .

CONCI,USIONS OF I,AI,\I

A. That sect ion 689(e) of the Tax Law imposes the burden of proof upon

the pet i t ioner except under three circumstances not present here. The trustees

have failed to sustain the burden of proof to show when the corpus of the Trust

was transferred out of New York State. As of September 2I,  1972 the Trust

corpus  was s t i1 l  in  New York  S ta te .  (see  F ind ing  o f  Fac t r r l2 r ' ,  supra . )

B. That the IasL, unnumbered paragraph in sect ion 605(c) of the Tax Law

provides that I 'a t . rust or port . ion of a trust is revocable i f  i t  is subject to a

power, exercisable immediately or at  any future t ime, to revest t i t le in the

person whose property const i tutes such trust or port ion of a trust,  and a trust

or port ion of a trust becomes irrevocable when the possibi l i ty that such power

may be  exerc ised has  been te rmina ted . t r  There fore ,  s ince  Ph i l l i p  G i l le t te  Co le

did not retain such power at the t ime he created the trust,  i t  is an i rrevocable

t rus t .

C.  That  sec t ion  605(c ) (3 ) (A)  o f  the  Tax  Law def ines  a  res ident .  t rus t  as  a

Lrust. ,  or port ion of a trust,  consist ing of the property of "a person domici led
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in this state at the t ime such property was transferred to the Lrust,  i f  such

t rus t  o r  por t ion  o f  a  t rus t  was  then i r revocab le .  .  .  " .  S ince  Ph i l l i p  G i l le t t

Cole was domici led in New York State at the t ime he transferred property to the

Trust,  the Trust is a resident trust within the meaning and intent of  sect ion

0 0 5 ( c ) ( 3 ) ( A )  o f  t h e  T a x  L a w  a n d  i s  s u b j e c t  t o  t a x  u n d e r  s e c t i o n  6 0 1 ( a ) ( 1 )  o f

the Tax law.

D. That  the res idence of  an i r revocable in ter  v ivos t rust  may not  change.

The residence of a trust may change only i f  pr ior to the t ime the trust becomes

irrevocable, the domici le of the person whose property const i tutes the trust,

or port ion thereof,  is di f ferent from the domici le of such person at the t ime

the property was transferred to the trust.  This has long been the posit ion

he ld  by  the  Sta te  Tax  Commiss ion  and is  now embod ied  in  20  NYCRR 148.3(b) (1 ) ,

which was promulgated by the State Tax Commission on March 24, 1981. Even i f

the Trust was revocable at the t ime of i ts creat ion in 1925, no evidence was

submitted to show that Mr. Cole changed his domici le at any t ime subsequent to

the transfer of property to the Trust.

E .  That  Mercant i le -Safe  Depos i t  and Trus t  Co.  v  Murphy ,  (15  N.Y.  2d  579

1 1 9 6 4 l ,  a f f g  1 9  A . D .  2 d  7 6 5 ,  2 4 2  N . Y . S .  2 d  2 6  [ 1 9 6 3 ] )  t s  n o r  d i s p o s i r i v e  o f

this matter s ince in that case "the trustee is domici led in the State of

Maryland the trust is administered there and .  .  .  the intangibles const i tut ing

i ts corpus have been at al l  t imes in i ts exclusive possession and control  in

tha t  s ta te . r r  (emphas is  added)  (15  N.Y.  2d  579,  a t  580. )  In  add i t ion ,  the  t rus t

agreement in Mercant i le provided that the trust "was to be construed according

to, and be subject to,  and the trust thereby created was to be administered

a c c o r d i n g  t o ,  t h e  l a w s  o f  M a r y l a n d . "  ( 1 5  N . Y .  2 d , 5 7 9 ,  a t  5 8 0 . )
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F .  That  the  pe t i t ion  o f  Kathar ine  P.  Co le  Trus t  No.  2  (Kathar ine  C.

Worden Trus t ) ,  James B.  Arnes ,  t rus tee ,  i s  den ied .  The Not ice  o f  Def ic iency

dated May 3, 1979 is sustained, and the claim for refund is denied.

DATED: Albany, New York STATE TAX C0MMISSION

d'fub--


