
S T A T E  O F  N E W  Y O R K

D E P A R T M E N T  O F

T A X A T I o N  A N D  F I N A N C E

A L B A N Y ,  N . Y .  1 2 2 2 7
M I c H A E L  A L E X A N D E R

SECRETARY To THE

S T A T E  T A X  C o M M r s s r o N

Mr.  Rober t  Clark
Bob Clark Ageney,  Inc.
2L7 Olmstead Avenue
Depew, NY L4043

Dear Mr.  Clark:

I  am in  rece ip t  o f  you r  l e t t e r  o f  December  16 , -L982^ in
which you reqlest t irat I  dismiss the December L4, L982
decision of f fre State Tax Commission which denied
your  pet i t ion and susta ined the Not ices of  Def ic iency
i ssued  to  you  on  June  29 ,  L982 .

As indicated in the cover letter forwarding the
Commission's decision to you, review at the admin-
is t ra t ive Level  is  no longer  avai lab le.  The exc lus ive
remedy for  rev iew as pres6r ibed in  Sect ion 690 of
the Tix Law is the coimencement of an Art icle 78
proceeding within 4 months from the date of the
decision. Such proceeding must be cortrnenced in
Supreme Cour t ,  A ibany County.  Ar t ic le  78 of  the
Civif Practice Laws 

-and 
Rul-es does not require that

you retain an attorney, though most people prefer
to  be  rep resen ted  by  bounse l - i n  a  cou r t  p roceed ing .

December 21, L982

Secretary to  the State Tax
Conrnission

MA/lvj



93"5 C/o.d Zg.r.!, 9n".
SPECIAL IST  IN  COMMERCIAL  INSURANCE

2 I 7  O L M S T E A D  A V E N U E DEPEW, NEW YORK I4043

TE LEPHoNE: 683-0022

December  16 ,  L982

State of  New York
S ta te  Tax  Commiss ion  Sec re ta ry
Albany, New York L2227

Gent  lemen:

Re fe r r i ng  t o  you r  l e t t e r  o f  December  14 ,  1982 ,  I  wou ld  app rec ia te  you r  rev iew ing  th i s
dec i s i on .  Now,  I  am a  Ko rean  Ve te ran ,  w i t h  t h ree  ba tE le  s ta rs  and  a  good  conduc t  meda l .  I
was  w i l l i ng  t o  g i ve  my  l i f e  ro  de fend  th i s  na t i on .  Ye t ,  am I  t o  unde rs tand  tha t  t o  appea l
t he  dec i s i on ,  i t  i s  necessa ry  f o r  me  t . o  re ta in  an  a t t o rney???

In iE ia l l y ,  when  the  aud i t  was  pe r fo rmed  by  Mr .  Cos te l l o ,  no  men t . i on  was  mad i i  t ha t  a
funds  ana l ys i s  was  be ing  done .  Now,  we re  we  asked  i f  t he re  we re  any  d i sab i l i t y  checks  f rom
Socia l  Secur i ty  of  the Veterans Adminis t , rat . ion.

You  have  been  g i ven  cop ies  o f  checks ,  show ing  $180 .90  pa id  by  t he  Ve te rans  Admin i s t ra t i on
a n d  $ 2 5 1 . 4 0  p l u s  $ 3 4 3 . 8 0  p a i d  b y  S o c i a l  S e c u r i t y  e a c h  m o n t h .  T h e s e  c h e c k s  t o t a l l e d  $ 9 , 3 1 3
Per  yea r .  Th i s  mean t  t ha t  ou r  f a rn i l y  rece i ved  $27 ,939  du r i ng  the  th ree  yea rs ,  wh i ch  was
depos i t ed  i n to  ou r  check ing  accoun t .  The  agg rega te  r rOve r  App l i ed i l  f o r  1972 ,  L973 ,  and  L97 I+
i s  $29 rO27 ,  wh i ch  means  fo r  t he  t h ree  yea rs  i n  ques t i on ,  v . re  a re  no t  accoun t i ng  f o r  $11088 .06 ,
o r  $ 3 6 2  . 6 8 / y e a r .

These  checks  were  a lways  depos i t ed  i n  t he  bank  each  mon th ,  i n to  ou r  check ing  accoun t ,
and then checks were wr i t ten f rom th is  checking account . .  At  no t ime were these Socla l  Secur i ty
o r  Ve t .e rans  Admin i s t ra t i on  checks  cashed

A t  t he  adv i ce  o f  Ca r l  l J r i gh t ,  I  w ro te  Jack  Kemp on  December  18 ,  1981 .  Soc ia l  Secu r i t y
Admin i s t ra t i on  sen t  me  a  l eE te r  on  Feb rua ry  L6 ,  L982 ,  wh i ch  was  i ncomp le te .  The re fo re ,  I
w ' rote Jack Kemp again and asked h im for  addi t ional  in format ion.  To date,  my let ter  has not .
been  answered .  Many  l e te rs  and  phone  ca l l s  have  been  made  to  t he  Soc ia l  Secu r i t y  Admin i s t ra -
t i on ;  hov reve r ,  t hey  f a i l  t o  respond  a1so .

The re fo re ,  I  am ask ing  you  to  d i sm iss  Eh i s  case  on  Ehe  s t reng th  o f  t he  cop ies  o f  t he
checks  you  ac tua l l y  have ,  show ing  $9 ,3L3 /yea r  i ncome p lus  t he  l - e t t e r  ve r i f y i ng  my  ch i l d ren ' s
po r t i on  o f  t h i s  i ncome.

Thank you fo r  your  cons iderac ion .

S incere ly  yours ,

Fvk*t-z_ fu^Z_
R o b e r t  R .  C l a r k  ( I I O - 2 2 - 6 5 7 2 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rober t  R .  C la rk
AFFIDAVIT OF IfAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
L 9 7 2  -  1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  R. Clark, the pet. i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Rober t  R .  C la rk
34 Arl ington PI.
Depew, NY L4043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me Lhis
14th day of December, L982.

AUTHORIZED TO ISTIROATHS PLTRSUANTTO TAX IJAW

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said lirapper i/s ttre last knosn address

SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Robert R. Clark
34 Ar l ing ton  P l .
Depew, NY 14043

D e a r  M r .  C l a r k :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-207A

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEI,I YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ion

o f

ROBERT R. CTARK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the years 7972, 1973 and
1 9 7 4 .

DECISION

Petit ioner, Robert R. Clark, 34 Arl ington Place, Depew, New York 14043,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the years 1972, 1973 and 1974

(File No. 26388).

A small claims hearing was held before Carl P. Wright, Hearing Off icer, at

the off ices of the State Tax Commission, 55 Court Street, Buffalo, New York, on

December 17,  1981 at  9 :15 A.M.  Pet i t ioner  Rober t  R.  Clark appeared pro se.

The Audit Division appeared by Ralph J. Vecchio, Esq. (Anna D. Colel lo, Esq.,

o f  counse l ) .

ISSIIE

l/hether the results of a field audit performed by the Audit Division

properly reflected petit ioner's income for 1972 Lhrough 1974.

FINDINGS OF FACT

1. Pet i t ioner Robert .  R. Clark and his wife f i led a joint  New York State

Income Tax Resident Return for 1972. 0n said return pet i t ioner reported total

income o f  $4 ,288.00  wh ich  was h is  w i fe rs  wages.

Pet i t ioner Robert  R. Clark and his wife f i led a joint  New York State

Income Tax Resident Return for 1973. 0n said return pet i t ioner reported total

i n c o m e  o f  $ 5 , 2 9 7 . 0 0  o f  w h i c h  $ 4 , 5 6 5 . 0 7  w a s  h i s  w i f e ' s  w a g e s .
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Petit ioner Robert R. Clark and his wife f i led a joint New York State

Income Tax Resident Return for 1974 on short form, IT-200. 0n said return

pet i t ioner  repor ted to ta l  income of  $1,554.00 of  which $I1234.03 was h is  wi fe 's

wages.

For tax years 1972 and 1973 the petit ioner reported six exemptions. For

tax year L974 he reported f ive exemptions.

2 .

t ion of

souRcEs

1.  Bank of  Buf fa lo
2. Bank of Buffalo
Sale of  Stock
Unemployment Insurance

TOTAT SOURCES

APPTICATIONS

Savings AccounL Balances
1. Western Savings Bank
2. l {estern Savings Bank
3. Western Savings Bank
4. I+Iestern Savings Bank
5. Western Savings Bank
6. Western Savings Bank

694-36548-3
694-37546-2

' hrife

12 /g t
52L-22362
52L-22434
527-22450
527-22467
521-22492
521-26620

$17 ,192 .86 $36,71 .4 .62

7972 r973

The Audit  Divis ion conducted a cash analysis and a source and appl ica-

funds indirect audit ,  wherein i t  found the fol lowing:

Net Wages
Interest
Tax Refunds - State
Tax Refunds - Federal
Savings Account Balances 1/1
1. Western Savings Bank 527-22362
2. Western Savings Bank 521-22434
3. Western Savings Bank 52L-22450
4. Western Savings Bank 521-22467
5. Western Savings Bank 52t-26492
6. Western Savings Bank 527-26620
7. Western Savings Bank 521-26645
8. Western Savings Bank 521-26688
9. Manufacturers & Traders 36-028730-4

Empire Card - Loans
Checking Account Balances L/1

L972

$  3 ,880 .16
-0 -
-0 -
-0 -

-0 -
-0 -
-0 -
-0-
-0 -
-0 -
-0 -
-0 -

$10 ,761 .61
-0 -

756 .00
-0 -

1  , 795  . 09
-0 -

1  ,041  .  95
1 ,038 .  02
1  ,555  .  23
3 ,  104 .85
7 ,549 .63
2 ,057  . 01

L973

$  4 ,050 .12
737 .93
41  . 00

143.73

I  , 041  . 95
1  , 038 .02
1  , 555 .23
3  ,  104 .  85
t , 549  . 63
2 ,057 .0 r
7 ,026 .65
t ,423 .79

1 ,6 ,496 .54
100 .00

2 ,754 .77
-0-
-0 -
-0 -

1  , 107 .08
1  ,102 .90
t ,652 .43

-0 -
-0 -

2 ,  185  . 58

L974

$  1  , 071  . 98
320 .00
53 .56

794.36

I  ,  107  . 08
1  , 102 .90
t ,652 .43

-0-
-0 -

2 ,185 .88
1  ,090  .  82
I , 087 .78

-0 -
-0 -

4 ,235 .02
-0 -
-0-

1 ,836 .  00

$15 .938 .81

7974

-0-
-0 -
-0 -
-0 -
-0 -
-0-
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7. Western Savings Bank 527-26643
8. Western Savings Bank 527-26688
9. Manufacturers & Traders 36-A28730-4
Checking Account Balances L2/Zt

7 ,026 .65
1 ,023 .79

16 ,496 .54

2 ,154  . r 7
-0 -
-0 -

L ,886 .77
1 ,035  . 00

-0 -
7  , 950 .16

-0 -

$9 ,675 .72
-0 -
365.96

(2 ,000 .00 )

1  , 090 .  82
1  ,087  .  78

-0 -

4 ,236 .02
-0 -
607 .4 r

1  , 000 .00
-0 -
-0 -

12,522.23
4 ,478 .48

-0-
-0 -
-0 -

-0 -
3 ,383 .49

230 .85
-0 -
-0-

8 ,388 .  25
L3,280.36

-0 -

Tnwr:q5
$  9 ,344 .74

1.  Bank  o f  Buf fa lo
2. Bank of Buffalo

PERSONAI INCOME TAX

0mmission of income per
source and appl icat ion
of funds analysis
W i f e ' s  w a g e s
Interest
Standard deduct ion
Exemption
Correct.ed Taxable Income

Tax on Above
Tax Previously Computed
Defic iency

Empire Card Cash Payments
Corporate Checks for Personal Use
Downpayment on Car-Check from Personal Acct.
Transfer to fnsurance Savings Account
Personal l iving Expense Paid by Check
Transfer from M & T Savings - Personal Use

TOTAT APPTICATIONS

OVER APPI,IED

694-36548-3
694-27546-2

$9  ,675 .72  $  -o -
-0 -  4 ,289 .34
-0 -  -0 -

(7 ,954 .97 )  - o -
(3 ,250 .00 )  (  650 .00 )
$4 ,470 .75  $3 ,538 .34

$31  , 070 .  73

$25,326.8t $ (s ,643 .89)

Using the above information the Audit Division made the fol lowing adjustments:

Total over applied of $29,027.15 was then divided by three years equall ing
$9 ,675 .72  fo r  each  yea r .

1972 1973
Husband l./ife Husband Wife

1974

$  -0 -
4 ,565  . 07

36s .97
-0 -

$9 ,675 .72
-0 -
160 .00

(1 ,684 .46 )

Husband Wife

$  -0 -
1 ,234 .00

160 .00
-0-

(3 ,2s0 .00)  (  650 .00)  (2 ,600 .00)  (  550 .00)
$4 ,79L .68  $4 ,28r .04  $5 ,551 .26  $  744 .00

$  138 .83
-0-

105  .53
-0-

$ 1s1 .67
-0-

$  131 .24
-0-

$  187 .s1
-0-

$  14 .88
-0 -

138 .83 105  .53 s  151 .67 $  131 .24 s  187 .51  S  14 .88

3. 0n November 18, 1977, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner for addit ional personal incone tax due for L972

through 1974 based on the above cash analysis and source and appl icat ion of

funds audit .  The tax for 1972 was assessed based on sect ion 683(d) of the Tax

Law. (Omission of income in excess of twenty-f ive percent of New York adjusted

gross income.) Sect ion 685(b) of the Tax Law, negl igence penalty,  was also

imposed. Accordingly,  the Audit  Divis ion issued a Not ice of Def ic iency against
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Robert  R. Clark on June 29, 1978 in the amount of $478.01 in personal incone

tax ,  p lus  pena l ty  and in te res t  o f  $176.90 ,  fo r  a  to ta l  due o f  $654.91 .

AIso on November 18, 1977, the Audit  Divis ion issued a Statement of Audit

Changes against the pet i t ionerfs wife,  Esther E. Clark, for addit ional personal

income tax due for 1972 through 1974 based on the above cash analysis and

source and appl icat ion of funds audit .  The tax for 1972 was assessed based on

sect ion 683(d) of the Tax Law. (Omission of income in excess of twenty-f ive

percent  o f  New York  ad jus ted  gross  income. )  Sec l ion  685(b)  o f  the  Tax  Law,

negl igence penalty,  was also imposed. Accordingly,  the Audit  Divis ion issued a

Notice of Def ic iency against Robert  R. Clark on June 29, 1978 in the amount of

$251.65  in  persona l  income tax ,  p lus  pena l ty  and in te res t  o f  $99.17 ,  fo r  a

total  due of $350.82. The record does not indicate why the Not ice r ,ras issued

aga ins t  Rober t  R .  C la rk  and no t  Es ther  E .  C la rk .

4. Pet i t ioner Robert  R. Clark is an insurance broker.  In 1965, pet i t ioner

had a coronary infarct ion and thrombosis.  During 1972 through 1974 the pet i t ioner

contended he was not working and lived with his parents and not his family. He

contended that he was only a student during this time because of his heart

a t tack  and poor  v is ion .

During the years at issue, the pet i t ioner had a corporat ion which sold

insurance and prepared tax returns. Though the corporat ion tax return showed

no compensat ion paid to pet i t ioner,  the audit  t ras commenced by a let ter stat ing

that the pet i t ioner was improperly using insurance monies from cl ients.  The

pet i t ioner did use corporat ion checks for personal use during this period.

5. Pet i t ioner contended that the monies in the saving accounts were the

corporat ionts funds. Pet i t ioner further contended that the corporat ion could

receive a higher rate of earning from the banks i f  the accounts were in the
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name of a person and not Lhat of the corporation. The Audit Division took the

posit ion that though the corporat ionts records did ref lect that funds vJere

turned over to pet i t ioner for deposit  into the savings accounts, when sone of

the accounts were closed, there was no evidence that the monies were then

transferred back to the corporat ion. The pet. i t ioner did use the funds for his

persona l  use .

6 .  Pet i t ioner  rece ived Soc ia l  Secur i ty  d isab i l i t y  benef i t s  o f  $21233.60 ,

$2 ,512.80  and $2 ,7 I8 .60  fo r  1972,  1973 and L974 respec t ive ly .  Pet i t ioner

received Veterans Administrat ion Benef i ts of $1 r762.56 for each of the years at

issue. The pet i t ioner argued that the Audit  Divis ion fai led to consider these

sources of income in the Audit  Divis ionrs analysis.  The Audit  Divis ion took

the posit ion that these funds were in real i ty of fset because the Audit  Divis ionr s

analysis had no cash est imate for personal l iv ing expenses and there is no

evidence that these funds went into the bank accounts of the petitioner. The

Audit  Divis ion contended that these monthly checks were cashed and used by

pet, i t ioner.

7. Pr ior to the years at issue, the pet i t ioner had been an Internal

Revenue Service f ie ld agent (July,  1970 through a port ion of 1971).

8. Pet i t ioner further contended he received monies from his father.

9. The averaging of the unreported income and change of election of

f i l ing were done by the Audit  Divis ion so as to benef i t  the pet i t ioner and his

w i f e .

CONCIUSIONS OF IAW

A. That the pet i t ioner has not presented evidence to show that the

not ices of def ic iency dated June 29, 1978 were incorrect,  and thereby has

fai led to sustain the burden of proof imposed by sect ion 689(e) of the Tax Law.
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B. That the uni lateral  averaging of the unreported incone over L972, 7973

and L974 and the change of election in fil ing status reflected in the Audit

Divis ionrs computat ions were done for the benef i t  of  the pet i t ioner and his

wife as this computat ion resulted in the lowest possible tax. That the f i l ing

of jo int .  returns for tax years 1972, 1973 and 1974 committed the pet i t ioner and

his wife to a joint  and several  l iabi l i ty and therefore, the combined tax,

penalt ies and interest ref lected on the two not ices of def ic iency issued

against the pet i t ioner (both dated June 29, 1978),  does not result  in an

over-assert ion of l iabi l i ty against the pet i t ioner.

C. That the pet. i t ion of Robert  R. Clark is denied and the not ices of

def ic iency issued June 29, 1978 are sustained.

DATED: Albany, New York STATE TAX C0MMISSI0N

Drc 14 1982
3'TI}TG


