
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Bened ic t  C .  C i r ino

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1976 -  1978.

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Benedict  C. Cir ino, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Bened ic t  C .  C i r ino
45 Isabe l le  Rd.
Cheektowaga, NY 14225

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
12 th  day  o f  October ,  7982.

sa id  addresse is  the  pe t i t ioner
said wrapper s the last known address

that. the
forth on



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benedict  C. Cir ino AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for Lhe:
Years  7976 -  1978.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Patr ick J.  Baker the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r^rrapper addressed as fol lows:

Pat r i ck  J .  Baker
Boreanaz, Ne Moyer & Baker
736 Br isbane B ldg .
Buffalo, NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the St.ate of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive the pet i t ioner.

Sworn to before me this
1 2 t h  d a y  o f  0 c t o b e r ,  1 9 8 2 .

' -,- '  -[ i . l-r
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  12 ,  7982

Bened ic t  C .  C i r ino
45 Isabe l le  Rd.
Cheektowaga, W 74225

Dear  Mr .  C i r ino :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  noL ice .

Inquir ies concerni-ng the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone # (518) 451-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Pat r i ck  J .  Baker
Boreanaz, Ne Moyer & Baker
736 Br isbane B ldg .
Buf fa lo ,  NY 14203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BENEDICT C. CIRINO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 arrd 23 of
the Tax law for the Years 1976, 1977 and 1978.

DECISION

Pet i t ioner ,  Bened ic t  C .  C i r ino ,  45  Isabe l le  Road,  Cheektowaga,  New York

1,4225, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal incone and unincorporated business taxes under Art ic les 22 and 23 of

the  Tax  Law fo r  the  years  7976,  7977 and,1978 (F i le  Nos.  37722 and 31566) .

A  smal l  c la ims hear ing  was he ld  be fore  Car I  P .  t { r igh t ,  Hear ing  Of f i cer ,  a t

Lhe o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  65  Cour t  S t ree t ,  Bu f fa lo ,  New York ,  on

December  17 ,  1981 a t  2 :45  P.M.  Pet i t ioner  Bened ic t  C .  C i r ino  appeared w i th

Pat r i ck  J .  Baker ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IES

I.  Whether the act iv i t ies engaged in by pet i t ioner

const i tuted the carrying on of an unincorporated business

I I .  Whether  pena l t ies  pursuant  to  sec t ions  685(a) ( t )

of  the Tax traw were properly imposed.

as  a  de l i very  sa lesman

,  685 (a ) (2 )  and  685 (c )

FINDINGS OF FACT

1

income

of the

Pet i t ioner ,  Bened ic t  C .  C i r ino ;  t ime ly  f i led  jo in t  New York  S ta te

tax returns with his wife for the years L976, L977 and 7978. For each

taxab le  year  pe t i t ioner  f i led  a  Federa l  Form 1040 Schedu le  "C" ,  Pro f i t
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or (Loss) from Business or Profession report ing sales income and claiming

deduct ions for business expenses. Pet i t ionerts New York Stat.e returns bear the

fol lowing occupat ions: For the year 7976 i t  was "sel f  employed". For 1977 the

entry for occupat ion was showing "sel f  employed" which was crossed out and

"Pepsi Cola Dist .r ibutor" was subst i tuted. For 1978 the occupat ion reported was

"de l i very ' r .  For  each o f  the  years  a t  i ssue,  pe t i t ioner ts  New York  S ta te

returns had no entr ies for state tax withheld or state est imated tax paid.

2. 0n February 5, 1980, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that " [U]pon review of the Schedule C,

Form 1040 attached to your returns for the above tax yearsr Vou are considered

to be sel f-employed. Therefore, the income you receive from your sales act iv i t ies

(Namely, Del ivery of Soft  Drinks),  is subject to the New York State Unincorporated

Bus iness  Tax  Law. ' t  That  "sec t ion  685(c )  pena l ty  has  been imposed fo r  fa i l ing

to pay est imated tax on personal and unincorporated business taxable income.

Also, penalty has been imposed for fai lure to f i le unincorporated business tax

returns.tr  Accordingly,  two Notices of Def ic iency were issued against pet i t ioner

on March 13, 1980. One Notice of Def ic iency for 1976 and 1977 asserted unin-

corpora ted  bus iness  tax  o f  $11144.79 ,  p lus  pena l ty  and in te res t  o f  $583.70 .

The other Not ice of Def ic iency for 1978 asserted unincorporated business tax of

$ 6 8 1 . 8 3 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 3 3 0 . 1 S .

3 .  Pet i t . ioner  Bened ic t  C .  C i r ino  has  been a  Peps i  Co la  d is t r ibu tor  fo r

Pepsi Cola Buffalo Bott l ing Corporat ion (Pepsi)  for over f i f teen years pr ior to

the  years  a t  i ssue.  He is  ass igned a  spec i f i c  te r r i to ry  w i th  spec i f i c  accounts ,

wh ich  were  sub jec t  Lo  change a t  the  so le  d isc re t ion  o f  Peps i .  A11 c red i t  sa les

were subject to the approval of  Pepsi which made up over ninty percent of the

pet i t ioner fs  rou te .  Peps i  wou ld  b i l l  c red i t  cus tomers  d i rec t l y .
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4 .  Pet i t ioner ,  who was compensated  on  a  commiss ion  bas is ,  was  proh ib i ted

from sel l ing for any other pr incipals.  He was not reimbursed for ordinary and

necessary business expenses incurred since the company fel t  that the comrnission

rate paid was suff ic ient ly high enough for pet i t ioner to personal ly pay for

such expenses .

5. Pet i t ioner r l las required to purchase his Pepsi t ruck, which he used on

his route, through Pepsi.  The pet i t ioner was required to keep the truck's

appearance and safety to the standards set by Pepsi.  Pet i t ioner was also

required to buy a Pepsi uni form and wear i t  when on duty.

6. The pr ic ing of the soft  dr inks to the stores on the pet i t ionerrs route

was set by Pepsi which the pet i t ioner could not deviate from. The pet i t ioner

had to turn in his route book to Pepsi each night.

7 .  Pet i t ioner  was requ i red  to  be  a t  the  Peps i  load ing  docks  a t  a  spec i f i c

t ime each morning. He was required to report  to his supervisor on a dai ly

b a s i s .

8 .  Pet . i t ioner  was a l lowed t ime o f f  fo r  vacat ion  to  be  taken a t  h is

discret ion. However,  pr ior approval by Pepsi was required and pet i t ioner had

to pay the vacat ion man. The vacat ion man was an employee of Pepsi who would

make the del iver ies in the absence of pet i t ioner and other del ivery route

p e r s o n s .

9. Income Laxes were not withheld from pet i t ioner 's compensat ion, but

soc ia l  secur i ty  taxes  were  w i thhe ld  by  Peps i .

10 .  Pet i t ioner  does  no t  have h is

11.  Pet i t ioner 's  persona l  income

prepared by an accountant who advised

unincorporated business tax.

own bus iness  loca t ion  or  o f f i ce .

tax returns for the years at issue were

the pet i t ioner that he was not subject to
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CONCIUSIONS OT tAW

A. That pet i t ioner 's pr incipal exercised suff ic ient direct ion and control

over his dai ly act iv i t ies so as to const i tuLe a bona f ide employer-enployee

relat ionship. Accordingly,  pet i t ioner 's act iv i t ies as a del ivery salesman

const i tuted services as an employee pursuant to sect ion 703(b) of the Tax Law.

As such, the income derived therefrom is exempt from the imposit ion of unincor-

porated business tax within the meaning and intent of  sect ion 70L of the Tax

law.

B. That the penalty pursuant to sect ion 685(c) of the Tax law was properly

imposed for personal income tax purposes.

C. That the pet i t ion of Benedict  C. Cir ino is granted to the extent that

the unincorporated business tax imposed is cancel led, along with the related

p e n a l t i e s  i m p o s e d  u n d e r  s e c t i o n s  6 8 5 ( a ) ( 1 ) , 6 8 5 ( " ) ( 2 )  a n d  6 8 5 ( c )  o f  t h e  T a x

law.

D. That the Audit  Divis ion is hereby directed to accordingly modify the

not ices  o f  de f ic iency  issued March  13 ,  1980;  and tha t ,  except  as  so  gran ted ,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

0 cr 1 3, '$$?
LCTTlr0


