
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petit ion
o f

Joseph Cipollone

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of NyS & NyC Income
Tax under Article 22 & 30 of the Tax law for the
Years  1976  &  1977 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

- - Jay Vredenburg, being duly sworn, deposes and says that he is an employee
o"f t!9 Department of Taxation and Finance, over 18 yeirs of age, and that on
the_27th day of l lay, 1982, he served the within notice of Decision by cert i f ied
nail  upon Joseph Cipollone, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrappei.addressed
as fo l lows:

Joseph Cipollone
3371  Agar  P l .
Bronx, NY 10465

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) irndei the- exi lusive care and cuii .ody of
the united states Postal service within the state of New york.

That deponent
herein and that the
of the petit ioner.

Sworn to before me this
27th day of May, 1982.

further says that the
address set forth on

said addressee is the petit ioner
said wrappeg,/is the last known address
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, J"y Vredenburg, being duly sworn, deposes and says that he is an employee
o.f th9 Department of Taxation and Finance, over 18 yeirs of age, and that on
the,27th day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Norman Greene the representative of the petitioner in the within
proceedinq' bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Norman Greene
26 Burl ing ln.
New Rochelle, NY 10801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care und cu^st.ody of
the united states Postar service within the state of New york.

That deponent
of the petit ioner
last known address

further says Lhat the said addressee is the representative
said wrapper is theherein and that the address set forth on

of the representative./o} thepetitt'oner.

Sworn to before me this
27th day of May, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylay 27, 1982

Joseph Cipollone
3371 Agar  Pl .
Bronx, NY 10465

Dear Mr.  Cipol lone:

Please take notice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to section(s) 6gO & 1312 of the Tax law, any proceeding in court to
review an adverse decision by the SLate Tax Commission can only be insti tuted
under Art. icle 78 of the Civi l  Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 72227
Phone /l (518) 457-2A70

Very truly yours,

STATE TAX COI{MISSION

Petit ioner t s Representative
Norman Greene
26 Burl ing In.
New Rochelle, NY 10801
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOHN CIPOLLOM

for Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic les 22
and 30 of the Tax Law for the Years 1976 and
1977 .

DECISION

Pet i t i one r ,  John  C ipo l l one ,  915  Sp l i t  Rock  Road ,  Pe lham Manor ,  New York

10803 ,  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o f

New York StaLe personal  income tax under Ar t ic le  22 of  the Tax Law and New York

Ci ty  personal  income tax under Ar t ic le  30 of  the Tax Law for  the years 1976 and

1977 (Fi Ie No.  24224).

A formal  hear ing was held before Robert  A.  Couze,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two l , /or ld  Trade Center ,  New York,  New

York ,  on  Sep tember  14 ,  1981  a t  10 :45  A .M.  Pe t . i t i one r  appea red  by  B loom &

Amrod ,  Esqs .  (Robe r t  A .  B loom,  Esq . ,  o f  counse r )  and  Norman  Greene ,  cPA .  The

Aud i t  D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (Ange to  A .  Scope l l i t o ,  Esq . ,

o f  c o u n s e l ) .

ISSUE

WheLher pet i t ioner  John Cipol lone was a person requi red to col lect ,

t ruthfu l ly  account  for  and pay over  wi thhold ing taxes due f rom Aberdeen Associates,

I n c . ,  f o r  t h e  y e a r  1 9 7 6 .

FINDINGS OF FACT

1. 0n August 28, 197B the Audit  Divis ion issued a Statement of Def ic iency

and a Not ice of Def ic iency against.  pet i t ioner,  John Cipol lone, in the amounts

o f  $ 1 2 ' 1 0 5 . 4 6  a n d  $ 3 , 1 6 1 . 1 6  f o r  t h e  y e a r s  7 9 7 6  a n d  1 9 7 7 ,  r e s p e c t i v e l y .  T h e
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not ices a l leged that  pet i t ioner  was a person requi red to col lect ,  t . ru thfu l ly

account  for  and pay over  New York State Withhold ing Taxes due f rom Aberdeen

Assoc ia tes ,  I nc . ,  f o r  t he  yea rs  1976  and  1977 .

2.  0n  Apr i l  17 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  C la im increas ing

by  $4 ,775.60  the  a fo rement ioned asser ted  tax  de f ic iency .  The $4 ,775.60  is  fo r

New York City l { i thholding Taxes asserted to be due for the year 7976. Thus the

to ta l  de f ic iency  is  920,042.22 .

3.  The StatemenL of  Def ic iency issued on August  28,  1978 is  obviously

e r roneous  i n  t ha t  t he  l as t  w i t hho ld ing  tax  pe r i od  shou ld  read  "17 /15  -  77 /30 /76 "

ra the r  t han  "11 /16  -  11 /30 /77 " .  Acco rd ing ry ,  t he  yea r  1977  i s  no t  a t  i s sue

4.  Pet . i t ioner  was born in  I ta ly  in  1932.  He came to the Uni ted States at

the age of  16.  Subsequent  to h is  arr iva l  in  the Uni ted States,  he spent  only  a

few months in  school ;  having to work to help support  h is  fami ly .  Accordingly ,

a t  bes t ,  pe t i t i one r  reads  and  wr i t es  ve ry  l i t t l e  Eng l i sh .

5 .  Abe rdeen  Assoc ia tes ,  I nc . ,  t he  co rpo ra te  emp loye r ,  he re in ,  was  i n  t he

construct ion businessl  doing pr imar i ly  excavat ion work.

6.  Pet i t ioner  f i rs t  became associated wi th Aberdeen in approximately

1968'  and at  the t ime i t  was made up of  ten par tners.  PeLi t ioner  was one of

the par tners and h is  in terest  was 10 percent .  At  that .  t ime,  one Joe Malara

pe r fo rmed  a l l  o f  Abe rdeen ' s  manager ia l  du t i es l  and  pe t i t i one r r s  du t i es  h re re

that  of  a common laborer .

7 .  I n  app rox ima t .e l y  1970  o r  1971  one  Ra lph  N .  T ra ine l l o ,  an  a t t o rney ,  t ook

over Aberdeen and a lso exclus ively  per formed i ts  manager ia l  requi rements.  At

the t ime of  th is  takeover,  pet i t ioner  was work ing as a foreman and he then had

a 20 percent  in terest  in  Aberdeen.



- 3 -

8.  Pet i t ioner  d id noL have any manager ia l  funct ion over  the operat ion of

the corporate employer .

9.  Pet i t ioner  d id not  have any check wr i t ing author i ty ,  nor  was he a

member of  the corporate employerrs board of  d i rectors,  nor  d id he make any

decis ions for  or  on behal f  o f  Aberdeen.

10.  In  1976,  pet iL ioner  may or  may not  have

employer and if he did he was completely unavrare

Furthermore,  i f  he in  fact  s igned any papers,  he

to ld  t o  do  so  by  Mr .  T ra ine l l o .

TWENTY-FIFTH:

signed papers for the corporate

of their  nature and qual i ty.

signed them because he was

11 .  Pe t i t i one r  and  one  Joseph  C ipo l l one  ( see  F i l e  No .24225 )  have  j o i n t l y

commenced an act ion against  the aforement . ioned Ralph N.  Tra inel lo  in  the

Supreme Court  of  the State of  New York,  County of  Westchester .  The ver i f ied

compla int ,  as and for  a f i f th  cause of  act ion on behal f  o f  p la int i f fs  John

Cipol lone and Joseph Cipol lone against  defendant  Tra inel lo ,  a l leges the fo l lowing:

''TI'ENTY-FOI]RTH: In  or  about  Ju ly  of  L977,  defendant  Tra inel lo
demanded  a  t o ta l  o f  $5 ,000 .00  f rom the  p la in t i f f s  f o r  a l l eged  taxes
due and owing to the City of New York by defendant Aberdeen.

un less  paymen t  o f  t he  $5 ,000 .00  was  made ,  he  wou ld  no t  pay  the
balance due and owing on the aforesaid purchase agreements.

Defendant  Tra inel lo  to ld the p la int i f fs  that

On or  about  Ju ly  14  ,  1977,  the  p la in t i f f s
to  de fendant  Tra ine l lo  fo r  a  to ta l  o f  $5 ,000.00 .

The aforesaid payment was made by the

Upon informat ion and bel ie f ,  the aforesaid

Said " taxes"  were an obl igat ion assumed by

pla int i f fs  under duress and duly protested by the p la int i f fs .

TI,TTENTY-SIXTH:
eactr p-aiEl2,5ooo . oo

TVIENTY-SEVENTH:

TTIIENTY-EIGHTH:

TWENTY.NINTH:

sum o f  $5 ,000.00  was used by  de fendant  Tra ine l lo  fo r  h is  own use and
benef i t  and no t  fo r  a  corpora te  purpose.

defendants Trainel lo and/or Aberdeen pursuant to the agreements of
March 31, 7977 (Exhibi ts "A" and "D") and otherwise for which neither
o f  the  p la in t i f f s  was  respons ib le .



-4 -

THIRTIETH: By reason of the foregoing, there is now due.---;----------:-and owing from defendant Trainel lo to each of the plaint i f fs the sum
o f  $ 2 , 5 0 0 . 0 0 . "

12 .  Pet i t ioner  severed h is  re la t ions  w i th  the  corpora te  employer  in  1977.

CONCLUSIONS OF LAI.I

A. That  the personal  fncome Tax imposed by Ar t ic le  30 of  the Tax Law is

by i ts  own terms t ied in to and conta ins essent ia l ly  the same provis ions as

Art ic le  22 of  the Tax Law. Therefore,  in  addressing the issues presented

he re in ,  un less  o the rw ise  spec i f i ed  a l l  r e fe rences  to  pa r t i cu la r  sec t i ons  o f

Ar t ic le  22 shaLL be deemed references ( though unci ted)  to the corresponding

sec t i ons  o f  A r t i c l e  30 .

B.  That  sect ion 685(g)  of  the Tax Law provides that  any person requi red

to col lect ,  t ruthfu l ly  account  for  and pay over  the personal  income tax imposed

by the Tax Law, who wi l l fu l ly  fa i ls  to  col lect  such tax or  t ruthfu l ly  account

for and pay over such tax or wil lfuIIy attempts in any manner to evade or

defeat  the tax or  the payment  thereof ,  shal l ,  in  addi t ion to other  penal t ies

provided by Iaw,  be l iab le to a penal ty  equal  to  the tota l  amount  of  the tax

evaded ,  o r  no t  co l l ec ted ,  o r  no t  accoun ted  fo r  and  pa id  ove r .

C .  Tha t  sec t i on  685 (n )  o f  t he  Tax  Law de f i nes  the  wo rd  "pe rson " ,  f o r  t he

pu rpose  o f  sec t i on  685  (g )  ,  and  reads  as  f o l l ows :

"Fo r  pu rpose  o f  subsec t i ons  (g ) . . . t he  t e rm  pe rson  i nc ludes  an  i nd i v i -
dual ,  corporat ion or  par tnership or  an of f icer  or  employee of  any
corporat ion ( inc luding a d issolved corporat ion) ,  or  a member or
employee of  any par tnership,  who as such of f icer ,  employee or  member
is  under a duty to per form the act  in  respect  of  which the v io lat ion
o c c u r s .  t t

D.  That  pe t i t ioner

account for and pay over

not  a person requi red to col lect ,  t ruthfu l ly

pe rsona l  i ncome tax  i n  i ssue  he re in .

was

the
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is granted and that  the Not ice of  Def ic iencvE .  Tha t  t he  pe t i t i on ,

i s  c a n c e l l e d .

DATED: Albany, New York

MAY 2'7 1982
COMMISSION


