
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Arthur H.

the Pet i t ion

Chr is t .

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Years

AFI'IDAVIT OF MAILING

for  Redeterminat . ion of  a
of  a Determinat ion or  a
Tax under Ar t . ic le  22 of
1 9 7 3  &  7 9 7 4 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 26th day of  February,  1982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Arthur  H.  Chr is t ,  the pet i t ioner  in  the wi th in proceeding,
by enclos ing a t rue copy thereof  in  a securely  seared postpaid wrapper
add ressed  as  f o l l ows :

A r thu r  H .  Ch r i s t
c /o Robert  J .  McVay
2 1 7  T i l d e n  D r .
E .  Sy racuse ,  NY  13057

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and.  custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New york.

That deponent further says
herein and Lhat  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
26th day of  February,  1982.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

/
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STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of
o f

Ar thur  H.

the Pet iL ion

Chr i s t

Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax law for the Years

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a
of  a Determinat ion or  a
Tax under Ar t ic le  22 of
7973  &  7974

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 26th day of  February,  7982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Robert  J .  McVay the representat ive of  the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Robert  J .  McVay
2 1 7  T i l d e n  D r .
E .  Sy racuse ,  NY  13057

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26t-h day of February, 7982.

J



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 26, 1982

Arthur H. Christ
c/o Robert  J.  McVay
2 1 7  T i l d e n  D r .
E .  Syracuse,  NY 13057

D e a r  M r .  C h r i s t :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
he rew i th .

You have now exhausted your right
Pursuant .  to  sect ion(s)  690 of  the
adverse decis ion by the State Tax
Art ic le  78 of  the Civ i l  Pract ice
Supreme Court  of  the State of  New
da te  o f  t h i s  no t i ce .

of  rev iew at  the adminis t rat ive leve1.
Tax Law, atry proceeding in court to review an
Commission can only be inst i tu ted under

Laws and Rules, and must be conmenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Comrnissioner and Counsel
Albany, New York 72227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner t  s Representat ive
Robert J.  McVay
2 1 7  T i l d e n  D r .
E .  Syracuse,  NY 13057
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR H. CI{RIST

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of  the  Tax  law fo r  the  Years  1973 and 1974.

DECISION

Pet i t ioner  Ar thur  H.  Chr is t ,  c /o  Rober t  J .  McVay,  217 T i lden Dr ive ,  Eas t

Syracuse,  New York  13057,  f i led  a  pe t i t ion  fo r  redeLerminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years  1973 and 1974 (F i Ie  No.  77657) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the Stat.e Tax Commission, 333 East Washington Street,  Syracuse,

New York ,  on  June 9 ,  1980 a t  2 :45  P.YI .  and cont inued on  June 17 ,  1981 a t  10 :45 .

Pet i t ioner appeared by Robert  J.  McVay, CPA. The Audit  Divis ion appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether petit ioner hras a

the ent i re years of  1973 and

resident  and domic i l iarv of  New York State for

r974 .

F]NDINGS OF FACT

1. Pet i t ioner Arthur H. Christ  f i led a New York State Resident Income Tax

Return for 1973. 0n this return pet i t ioner indicated that he was a New York

State resident from January 1, 1973 to March 1, 7973. Pet i t ioner subtracted

$241644.35  f rom to ta l  Federa l  ad jus ted  gross  income o t  $26,330.34  on  the

grounds that this income $/as earned after March 1, 1973 and therefore, was not

subject to New York State tax.
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Pet i t ioner Arthur H. Christ  f i led a New York State Resident Income Tax

Return for 1974. On this return the pet i t ioner indicated that he was a New

York State resident from January 1, 7974 Lo Apri l  30, 7974. Pet i t ioner subtracLed

i21 ,949.75  f rom to ta l  Federa l  ad jus ted  gross  income o f  $32,501.37 ,  on  the

grounds that this income was earned after Apri l  30, 7974, therefore, was not

subject to New York State tax.

3 .  On November  22 ,1 .976,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against pet i t ioner,  Arthur H. Christ  imposing addit ional New York State

personal income tax for 1973 and 7974 on the grounds that pet i t ioner did not

change his status as a New York resident.  Accordingly,  the Audit  Divis ion issued

a Not ice  o f  Def ic iency  fo r  $1r607.76 ,  p lus  in te res t  o f  $237.40 ,  less  overpayment

on the  1974 re tu rn  o f  S239.00 .

4. Pet i t ioner was employed by General  Electr ic 's Field Service Department

and began a new assignment at Shemya Alaska on December 14, 1972. He was a

civi l ian employee worl i ing on a mi l i tary instal laLion. The pet i t ioner l ived in

furnished government quarters for which neither he nor General  Electr ic paid

for.  Pet i t ioner wenL to Alaska with the express purpose of working there as

long as General  Electr ic had the contracl  with the United States Government or

un t i l  Genera l  E lec t r i c  o f fe r  h im another  job .

5. The pet i t ioners tax returns for the years at issue show the address

308 Et l io t  S t ree t ,  Syracuse,  New York .  However ,  the  pe t i t ioner  d id  no t

reside there. The pet iLioner bought the house at 308 El l iot  Street one week

before he lef t  for Alaska in Decenber 1972. This provided a home for his

daughter and source of support  for his son who was st i l t  the pet i t ioner 's

responsibi l i ty dur ing the years at issue.



- 3 -

6. The pet i t ioner was not in Nels York on the dates shown on the returns

(see Findings of Fact "1" and "2").  The pet i t ioner was in New York from approxi-

mate ly  Ju Iy  10 ,  7973 to  August  20 ,  1973 and September  15 ,  1974 to  October  20 ,

1974 whi le on vacat ion. The dates shown on the returns are the periods General

Electr ic was withholding New York State taxes because the pet i t ioner had not

f i led  h is  dec la ra t ion  o f  res idence fo r  s ta te  tax  purposes  w i th  Genera l  E Iec t r i c .

The pet i t ioner 's account.ant used the dates shown on the return and the 308

El l iot  Street address in the bel ief  there would be fewer problems with the tax

department.

CONCLUSIONS OF LAW

A. That a United States Cit izen can change his domici le instant ly,  but

two elements are necessary. He must take up residence at the new domici le and

he must intend to abandon his pr ior domici le and adopt the new place of residence

as his f ixed, true and permanent home to which he would have the intent ion of

re tu rn ing  whenever  absent  (Berha l te r  v .  I rm isch ,  75  F .R.D.  539) .  That  a

domici le once establ ished cont inues unt i l  the person in quest ion moves to a new

locat ion with the bona f ide intent ion of making his f ixed and permanent home

there. No change of domici le results from a removal to a new locat ion i f  the

intention is to remain there only for a limited time; this rule applies even

though the individual may have sold or disposed of his former home [20 NYCRR

7 a 2 . 2 ( d )  ( 2 )  I  .

In the instant case the pet i t ioner 's move to Alaska was with the intent ion

of working there and his residing in Alaska was related to pet i t ioner 's

employment.  That the pet i t ioner has fai led to sustain the burden of proof in

accordance with sect ion 689 (e) of the Tax law to show that he intended to
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remain in Alaska permanently and that his employment there was only incidental

to his move. Therefore, the pet i t ioner 's domici le remains in New York.

B. That any person domici led in New York is a resident for income tax

purposes  fo r  a  spec i f i c  taxab le  year ,  uLn less  fo r  tha t  year  he  sa t is f ies  a l l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate

not  more  than 30  days  o f  the  taxab le  year  in  th is  S ta te  [20  NYCRR I02 .2(b) ] .

That.  s ince the pet i t ioner spent more than 30 days in New York State during

each of the years at issue, he has not sat isf ied the aforementioned requirements.

The pet i t ioner is therefore a resident of New York State for tax purposes for

the ent ire taxable years of L973 and 7974 and subject to tax on income received

f rom a l l  sources  -

C. That the pet i t ion of Arthur H. Christ  is denied and the Not ices of

Def ic iency issued on November 22, I976 is sustained, together with such addit ional

interest.  as may be legal ly owing.

DATED: Albany, New York

ffi88261s8?


