
STATE OF NEhI YORK

STATE TAX COM},IISSION

In the Matter of the Petit ion
o f

James & Kathryn Cavanaugh

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1976 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 21st day of May, L982, he served the within notice of Decision by cert i f ied
mail upon Janes & Kathryn Cavanaugh, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

James & Kathryn Cavanaugh
11 Featherleigh Rd.
Convent Station, NJ 07961

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
21st  day of  May,  1982.

said addressee is the petit ionerthat. the
forth on the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 27, 1982

James & Kathryn Cavanaugh
11 Feather le igh Rd.
Convent Stat.ion, NJ 0796I

Dear  Mr.  & Mrs.  Cavanaugh:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of ihe Tax Law, any proceeding in court to review an
adverse decision by th9 State Tax Comrnission lan only be insti tuted under
Article 78 of the Civi l  Practice Laws and Rules, and must be comnenced in the
lupreme Court of the State of New York, Albany Oounty, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
A1bany, New York 72227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petitioner I s Representative

Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Lhe Petition

o f

JAMES [. CAVANAUGH and KATI{REI l. CAVANAUCII

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1976.

DECISION

Petitioners, James L. Cavanaugh and Kathryn L. Cavanaugh, 1L Featherleigh

Road, Convent Stat ion, New Jersey 07961, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of the

Tax Law for the year 1976 (Fi1e No. 2t |g6).

A srnal l  c laims hearing was held before Carl  P. ICright,  Hearing Off icer,  at

the offices of the State Tax Commission, Two lrtorld Trade Center, New York, New

York, on May 21, 198L at 9:15 A.M. Pet i t ioner James L. Cavanaugh appeared pro

se and for his wife Kathryn L. Cavanaugh. The Audit Division appeared by

Ralph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether days worked at petitioners' home in New Jersey constituted days

worked outside New York State for purposes of al locat ing salary incone received

from RCA Corporat ion.

FINDINGS OF FACT

1. PeLit ioners, James l .  Cavanaugh and Kathryn l .  Cavanaugh, f i led a New

York State Income Tax Nonresident Return for 1976 whereon petitioner James L.

Cavanaugh allocated wages fron his New York employer, RCA Corporation, on the

basis of days worked within and without New York State.
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2. On October 27, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to petitioners whereon twenty-eight (28) days that petitioner James L.

Cavanaugh worked at his New Jersey residence nere disallowed as days worked

without New York State. Accordingly,  a Not ice of Def ic iency was issued against

pet i t ioners on January 1, L978, assert ing addit ional personal income tax of

$22.75 ,  p lus  in te res t  o f  $1 .45 ,  fo r  a  to taL  due o f  g24.20 .

3. James L. Cavanaugh (hereinafter pet i t ioner) conteoded that i t .  was

necessary for him to work at home for the fol lowing reasons:

(a) One day was worked at home because the trains between New York
and New Jersey were not running.

(b) Twelve days worked at horne while convalescing from a back
problem.

(c) Fi f teen days were worked at home using the personal l ibrary
maintained by pet i t ioner at his home.

4. At the hearing, the pet i t ioner presented, in part ,  the fol lowing

statement from his employer:

"Mr. Cavanaugh was required by me to complete several  projects which
could not have been completed ei ther at The Corporat ion's New York
off iceiJr in New York. He was required to work out of stare,
specif ical ly at  his home l ibrary where he personal ly maintains
voluminous business data owned by him and not by RCA Corporation.

* * *

Mr. Cavanaugh used these resources and accomplished in a t imely
manner the tasks given him. The Corporation had no right to compel
Mr. Cavanaugh to br ing any or al l  of  these personal records to the
New York off ice.

Mr. Cavanaugh has had a history of a back problem.

: ! * : !

I have insisted that Mr. Cavanaugh work at home on occasions when the
back was aggravated. Whi le this too is extraordinary in my business
career,  I  arn personal ly famil iar with the workers conpensat ion
l iabi l i ty that has accrued to The Corporat ion, and which could happen
in  Mr .  Cavanaugh 's  case.
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During these l imited t imes, Mr. Cavanaugh has been required to work
on pro jec ts  wh ich  accessed h is  f i les .

* * *

In my judgement as his employer, the work done at his home library
was not for his convenience.

This Corporat ion has a pol icy of requir ing that al l  employees work at
a designated employee off ice. This Corporat ion also has a pol icy of
requiring employees to work out of the office and New York State only
to perform dut ies that cannot be done in the off ice. In this unusual
case, I  bel ieve i t  is improper to penal ize Mr. Cavanaugh for working
out of New York. The assigned work-stat ion just so happened to be
his home in New Jersey.

I f  the same f i les vrere maintained in 'one of our Corporate locaLions
in New Jersey (such as Cherry Hif f ) ,  Mr. Cavanaugh would have been
required to work there and not at home. ' l

5.  RCA Corporat ion furnished pet i t ioner with an off ice at i ts administrat ive

off ices located in New York City.

6, Pet i t ioner test i f ied the work could only been done where his l ibrary

was located though there was no requirement that the library be located in New

Jersey .

CONCTUSIONS OF IAI{

A. That any al lowance claimed for days worked outside of the State must

be based upon the performance of services which of necessity --  as dist inguished

from convenience --  obl igate the employee to out-of-state dut ies in the service

of  h is  employer  (20  NYCRR 131.16) .

" [ I ] t  is understandable that nany people --  l iv ing within and out of
the State -- may on occasion find it more advantageous to work at
home, either during the regular working hours or extra "homework"
after hours. Such a person l iv ing in the State is not ent i t led to
special  tax benef i ts and, intr iguing as i t  may be, the commuter from
outside the State is ent i t led to no special  benef i ts. ' r  (Burke v.
Braga l in i ,  10  A.D.2d  654) .

That in this instant case, the pet i t ioner has fai led to show that his

employer required him out of necessity to l ive andlor have his l ibrary out of
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the State, nor to show that the work performed by petitioner could not have

been done within the State. Therefore, the work performed by pet i t ioner at his

home was for his own convenience and not out of necessity of his New York

enployer, even though his employer may have required him to work at his hone

which in this instance was out-of-state. That the al locat ion of days worked

within and without New York State by petitioner, James L. Cavanaugh, as determined

by the Audit  Divis ion, is correct.

B. That the petition of Janes l. Cavanaugh and Kathryn L. Cavanaugh is

denied and the Not ice of Def ic iency dated January 1, 1978 is sustained, together

with such addit ional interest as may be lawful ly owing.

DAIED: Albany, New York

lvlAY 211982
ATE TAX COMMISSION


