
STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fred  R.  Cata ldo

for Redetermi-nat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 7 4 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Fred R. Cataldo, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Fred R.  Cata ldo
17 King Arthur Ct.
S t .  James,  NY 11780

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th d.ay of December, 7982.

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said l rrapper is the last known address

$fifiHiitrff ,^if i'ff Tf,,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Fred R.  Cata ldo
17 King Arthur Ct.
S t .  James,  NY 11780

Dear  Mr .  Cata ldo :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

FRED R. CATATDO

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Artj-cLe 22
of the Tax Law for the Year 1974.

DECISION

Pet i t ioner ,  F red  R.  Cata ldo ,  17  K ing  Ar thur  Cour t ,  S t .  James,  New York

11780, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (FILe No.

1 9 0 5 0 ) .

A smal1 claims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two I{or ld Trade Center,  New York,

New York ,  on  March  23 ,  1982 a t  2 :00  P.M.  Pet i t ioner  appeared pro  ss .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Wi l l iam Fox ,  Esg. ,  o f  counse l ) .

ISSIIES

I .  Whether  the  Aud i t  D iv is ionrs  d isa l lowance o f  pe t i t ioner 's  c la imed

renta l  loss  was proper .

I I .  Whether the Audit  Divis ionts adjustnrents to pet i t ionerrs claimed

business expense deduct ions were proper.

FINDINGS OF FACT

1. Fred R. Cataldo (hereinafter pet i t ioner) f i led a New York State

Combined Income Tax Return with his wife for the year 1974 whereon he reported

a rental  loss of $10r034.80 and an adjustment to income for business expenses

o f  $ B  , 5 2 4 . 7 5 .t'



;

2.  0n JuIy 29, 1976 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his claimed rental  loss was disal lowed in i ts

ent irety and business expenses were al lowed only to the extent of $11735.72.

Said adjustments were made based on pet i t ioner 's fai lure Lo substant iate such

claimed deduct ions. Addit ional ly,  a statutory medical  adjustment was made

pursuant to sect ion 213(a) (1) of  the Internal Revenue Code based on the result ing

increase to pet i t ioner 's adjusted gross income. Although this adjustment is

not at issue herein, modif icat ion would be required based on any change to the

aforestated contested adjustments. Accordingly,  a Not ice of Def ic iency l tas

issued aga ins t  pe t i t ioner  on  May 23 ,  1977 asser t ing  add i t iona l  persona l  income

t a x  o f  $ 7 , 6 6 6 . 2 7 ,  p l u s  i n t e r e s t  o f  
1 5 2 9 8 . 0 t ,  

f o r  a  t o t a l  d u e  o f  $ 1 , 9 6 4 . 2 8 .

3 .  The loss  a t  i ssue was c la imed w i th  respec t  to  pe t i t ioner 's  ren ta l

property located at.90-94 ldest Main Street,  Patchogue, New York. Such property

Idas operated as a bar and gr i l l .

4 .  To ta l  ren t  o f  $4 ,300.00  r+as  repor ted  as  der ived  f rom sa id  p roper ty .

Deprec ia t ion  was c la imed o f  $1r593.35 .  Other  expenses  a t t r ibu tab le  to  such

property were claimed as fol lows:

5 .  Pe t i t i one r

reported was due to

ReaI Estate Taxes
Mortgage Interest
Ut i l i t i es
Insurance
Inspect ion
Legal
Total Other Expenses

leased the property for

the facL that the tenant

$  2 ,678 .00
7  ,081 .44
1  , 473 .00
1  , 434 .00

10 .00
65  .00

$72 ,7  47  . 44

$650.00 per month. The low income

had defaulted on f ive month's rent

1'  A l though the  Not i -ce  o f  Def ic iency  l i s ts  in te res t  asser ted  as  $208.01 ,  the
Statement of Audit  Changes reports interest as $298.01. Addit ional ly,  the total
due, reduced by the tax def ic iency, y ields an amount for interest of  $298.01.



;

dur ing 1974. In the lat ter part  of  1974, the tenant was evicted. Said premises

were  no t  leased aga in  un t i l  Apr i l ,  1975.

6. Pet i t ioner submitted documentat ion evidencing fuel  expenditures of

$926.97 .  Al though pet i t ioner was given ample opportunity to submit documentat ion

substant iat ing the balance of rental  expenses claimed, he fai led to do so

(expenses  were  a l lowed to  the  ex ten t  o f  the  ren ta l  rece ipLs  o f  $4 ,300.00) .

7 .  Bus iness  expenses  c la imed were  w iLh  respec t  to  pe t i t ioner 's  ac t i v i t ies

engaged in as a Distr ict  Manager for Prudent ial  fnsurance Company. Such

claimed expenses and the Audit .  Divis ion's adjustments are out l ined below.

CIAIMED AIIOIIED ADJUSTMENT

Auto  Expense (28r703 bus iness  mi les)
Auto Rental
Lunches and dinners
Gif ts
Stat ionery and postage
Agent of the Month Awards
Telephone
Dues and subscrj-ptions
Christmas party
Convention

Less: Reimbursement
Tota I

$3  , 620  . 30
s56 .00

1 ,20 t . 20
83 .40  $

2r7 .97
37  4 .00
445 .00
204.30
991 .00

-0 -  $3 ,620 .30
-0 -  556 .00
-o -  I , 20L .24
83 .40  -0 -

831 .58  -0 -

217 .97
724.0A
-0 -
204.30
991 .00

-0 -
250 .00
445 .00
-0 -
-0 -
831  . 58

5C524. ?s TT;6ro:n $6,ebA. od
(484.  es  )

$B,524 .75  $1  ,  135 .72

8. Pet i t ioner claimed he used a personal ly-owned Cadi l lac exclusively for

business. He submitted auto repair  receipts showing mileage at the beginning

of 1974 of 83,093 and mileage at the end of 1974 of 10,261 (purport ing to be

L70,261) ,  fo r  a  to ta l  m i leage o f  27 ,170.  In  add i t ion  to  the  Cad i l lac ,  pe t i t ioner

owned a van and his wife also owned an automobi le.  Al though one of said

receipts indicated i t  was with respect to the Cadi l lac, the other had no such

designat ion. No mileage was claimed as being attr ibuted to personal use or

commutat ion.
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9. Pet i t ioner submitted documentat ion evidencing car rental  expenses of

$535.41 .  Such ren ta l  was  made dur ing  a  per iod  when pe t i t ioner 's  au to  was be ing

repaired. He test i f ied the rental  car was used for business purposes only.

10. Pet i t ioner submitted documentat ion evidencing his expenditure of

$324.31 for "agent of the month awards" paid to agents of his general  agency.

11. Pet i t ioner submitted checks evidencing payments to the New York

Telephone Company during 1974 of $364.37. The amount claimed on his return for

this expense was after reduct ion of $145.00, which was determined to be personal.

No bi l ls were submitted to substant iate the actual business use.

12. No acceptable documentary evidence was submitted with respect to

expenses claimed for lunches and dinners or the convent ion. Al though pet i t ioner

was al lowed suff ic ient t ime subsequent to the hearing to submit a diary to

suppor t  these expenses ,  he  fa i led  to  do  so .

CONCLUSIONS OF LAW

A. That pet iLioner has fai led to sustain his burden of

pursuant to sect ion 689(e) of the Tax Law to show that he is

to a rental  loss during the year at issue. Accordingly,  the

i n g  p e t i t i o n e r ' s  c l a i m e d  r e n t a l , l o s s  o f  $ 1 0 r 0 3 4 . 8 0  i s  h e r e b y

B. That pet i t ioner 's auto rental  expense is al lowed to

$535.41 as substant iated by the documentat ion submitted.

C. That pet i t ioner 's claimed expense for "agent of the

a l lowed to  the  ex ten t  o f  $324.31  as  subs tan t ia ted .

D. That pet i t ioner has fai led to sustain his burden of

pursuant to sect ion 689(e) of the Tax Law to show that he is

to deduct ions for automobi le expenses, lunches and dinners,

proof required

properly ent i t led

adjustment disal low-

sus ta ined.

the extent of

rnonth awardstt is

proof required

properly ent i t led

telephone expenses



or convent ion expenses.

sus ta ined.

-5 -

Accordingly, the adjustments to these deduct ions are

E. That the medical  expense adjustment is to be reconputed based on the

decrease in adjusted gross income result ing from Conclusions of Law t 'Brr and rtCrr

supra .

F. That the pet i t ion of Fred R. Cataldo is granted to the extent provided

i n  C o n c l u s i o n s  o f  L a w t t B t t , t t C t t a n d t t E t t s u p r a ,  a n d  e x c e p t  a s  s o  g r a n t e d ,  s a i d

pet i t ion  is ,  in  a l l  o ther  respecLs ,  den ied .

G. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated May 23, 7977 to be consistent with the decision rendered

here in .

DATED: Albany, New York STATE TAX COMMISSION

DEC 2I 1982

STATE TAX COMMISSION

t \
\ \ \
N\\_---


