
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

John M. Cantwel l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 4 .

Atr'tr'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and thal on
the 27th day of May, L982, he served the within notice of Decision by cert i f ied
mail upon John M. cantwell,  the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

John M. Cantwell
18 Hi l ls ide Rd.
Sloatsburg,  W J0974

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuilody of
the United States Postal Service within the State of New york.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
27th day of May, 1982.

sa id  add s s e e  l s the petit ioner
said wr r i s t Iast  kn

that the
forth on



lTay 27, tg82

John M. Cantwel l
1 8  H i l l s i d e  R d .
S loa tsburg ,  Ny  10974

Dear  Mr .  Cantwe l l :

i : :f i iJ:ke 
notice of rhe Decision of rhe srare Tax commission enclosed

You have now exhausted your r ight of review at. the administrative level.Pursuant to section(s) 6go 
"i-; i" 

rax r,aw, , i f  p.o."eding in courr to review anadverse decision by-the staie i"x commir"ion 
"air 

orrry be insti tuted underArticle 78 of the bivi l  pt". i i ." r,u"" 
-urrJ-n"r"", 

and must be commenced in the
::t:"ffi ffH.":frthe 

srare-;i-N;" yo'r,-arr*uny"i""r,ry, within 4 months rrom the

rnquir ies concerning th9 computat ion of t .ax due or refund al lowed in accordancewi th  th is  dec is ion  may be  addressed to :

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

NYS Dept.. Taxation and Finance
law Bureau - I i t igation Unit--
Albany, New york 12227
Phone // (518) 457-207a

Very truly yours,

STATE TAX COI'IMISSION

cc :  Pet i t ioner rs  Representa t ive

Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat t .er  of  the Pet i t ion

o f

JOHIII M. CANTIIELL

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax law for  the Year 7974-

DECISION

Pet i t i one r ,  John  M.  Can twe l l ,  18  H i l l s i de  Road ,  S loa tsbu rg ,  New York

70974,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income t .ax under Ar t ic le  22 of  the Tax Law for  the year  1974 (FiLe No.

2s014).

A smal l  c la ims hear ing was held before Harry Huebsch,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Ju l y  8 ,  1981  a t  1 :15  P .M.  Pe t i t i one r  John  M.  Can twe l l  appea red  p ro

se .  The  Aud i t  D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (W i l t i am Fox ,  Esq . ,

o f  c o u n s e l ) .

ISSUE

Whether peLit ioner must report .  on his separaLe New York State tax return

income earned by his wife from New Jersey sources.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  John  M.  Can twe l l ,  t ime l y  f i l ed  a ' L974  New York  S ta te

income tax  re tu rn  as  a  f u l l - yea r  res iden t  on  March  31 ,  7975 .  On  sa id

return pet i t ioner  ind icated h is  f i l ing status as "Marr ied f i l ing separate

Re tu rn "  and  repo r ted  to ta l  New York  i ncome o f  $16 ,961 .00 .

2.  On November 13,  1978 the Audi t  Div is ion issued to pet i t ioner  a Not ice

of  Def ic iency asser t ing that  for  the year  L974 addi t ional  personal  income tax
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o f  $521 .03  was  due  toge the r  w i t h  i n te res t .  Sa id  no t i ce  was  based  on  an  exp lana -

to ry  S ta temen t  o f  Aud i t  Changes ,  da ted  November  21 ,  7977 ,  whe re in  pe t i t i one r ' s

repo r ted  to ta l  New York  i ncome was  i nc reased  to  $22 r90 I .00 ,  t he  amoun t  o f

Fede ra l  ad jus ted  g ross  i ncome shown  on  pe t i t i one r ' s  1974  U .S .  I nd i v i dua l  I ncome

Tax Return.  This act ion was taken as pet i t ioner  had fa i led to reply  to an

Audi t  Div is ion le t ter  dated May 10,  1977 inqui r ing as to the d iscrepancy

between reported Federal  and New York State incomes.

3 .  Pe t i t i one r  and  h i s  w i f e ,  Mary  E .  Can twe l l ,  f i l ed  a  j o i n t  U .S .  I nd i v i dua l

I ncome Tax  Re tu rn  repo r t i ng  an  ad jus ted  g ross  i ncome f i gu re  o f  $22 r901 .00 .  0 f

t he  $22 ,901 .00 ,  $5 r940 .00  rep resen ted  i ncome ea rned  by  Mary  E .  Can twe l l  en t i r e l y

f rom sou rces  ou ts ide  New York  S ta t . e ,  wh i l e  t he  rema in ing  $16196 I .00  rep resen ted

income ea rned  by  pe t i t i one r ,  John  M.  Can twe l l .

4 .  Pet i t ioner ,  John M. Cantwel l ,  and h is  spouse were exper iencing

mar i ta l  problems and separated.  Pet i t ioner  moved into an apartment  located at

1320  Ode l l  S t ree t ,  B ronx ,  New York ,  wh i l e  Mary  E .  Can twe l l  con t i nued  to  res ide

in the house jo int . ly  owned by her  and her  husband,  said house being located at

392 Hickory Avenue,  Paramus,  New Jersey.  Mary E.  Cantwel l  was a domic i l iary

and res ident  of  the State of  New Jersey for  the ent i re 1974 tax year .

5. Pet i t ioner and Mary E. Cantwel l  were granted a f inal  judgment of

divorce on Apri l  1,  L976 from the Superior Court  of  New Jersey, Chancery

Division. The house located at 392 Hickory Avenue, Paramus, New Jersey was

sold on July 15, 7975. On June 21 ,  1975 pet i t ioner John M. Cantwel l  individual ly

conLracted for the purchase of a ner{ house located in Nanuet,  New York.
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CONCLUSIONS OF LAW

A.  Tha t  20  NYCRR 145 .10 (c ) ( t )  p rov ides  tha t  i f  a  husband  and  w i fe  f i l e  a

jo int  Federal  return and i f  e i ther  the husband or  wi fe is  a res ident  and the

other  is  a nonresident  of  the State,  they must  f i le  separate New York returns.

B .  Tha t  i ncome o f  $5 ,940 .00  ea rned  by  Mary  E .  Can twe l l  f r om sou rces

outs ide New York State as a nonresident  of  New York State cannot  be inc luded in

the tota l  New York income f igure repor ted on pet i t ioner  John M. Cantwel l 's

separate New York State res ident  income tax return.

C.  That  the pet i t ion of  John M. Cantwel l  is  granted and the Not ice of

De f i c i ency  da t .ed  November  13 ,  1978  i s  he reby  cance l l ed .

DATED: Albany, New York

MAY ?,7 198?
ATE TAX COMMISSION


