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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony & Joanne Campoli

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1974 -  L976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
certified mail upon Anthony & Joanne Campo1i, the peLitioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Anthony & Joanne Campoli
43 t{ildway

, 
Bronxvi l le,  NY 10708

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponenl further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of September, 7982.

said addressee is the pet i t ioner
said wrapper is last known address

that the
forth on
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the representative
said wrapper is the

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony & Joanne Campoli

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& I]BT under Art ic le 22 &,23 of the Tax Law for
the Years L974 - 1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Anthony Bel let t ier i  the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r ,rrapper addressed as fol lows:

Anthony Bellettieri
59 Byron Ave.
Yonkers, NY 10704

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petitione.

Sworn to before me this
8th day of September, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, L982

Anthony & Joanne Campoli
43 hrildway
Bronxvi l le,  NY 10708

Dear  Mr .  &  Mrs .  Campol i :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art , ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Anthony Bellett ieri
59 Byron Ave.
Yonkers, NY 10704
Taxing Bureaut s Representative



STATE OF NEI,i YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ANTHOM AND JOANNA CAMPOLI

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax and Unincorporated
Business Tax under Ar t ic les 22 and 23 of  the
Tax  l aw  fo r  t he  Yea rs  1974 ,  1975  and  1976 .

DECISION

Peti t ioners, Anthony and Joanna Campol i ,  43 Wildway, Bronxvi l le,  New York

10708,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax and unincorporated business tax under Art ic les 22 and 23 of

the Tax Law for the years 7974, 1975 and 1976 (Fi le Nos .  25392, 25393 and

2s394).

A fo r rna l  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  oc tober  29 ,  1981 a t  2 :45  P. t ' t .  Pe t i t ioners  appeared by  Anthony

Be l le t t ie r i ,  Esq .  The Aud i t  D iv is ion  appeared by  Rarph J .  vecch io ,  Esq.

(Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counset ) .

ISSUES

I .  Idhether  the Audi t  Div is ion proper ly  determined pet i t ioners '  personal

income tax and unincorporated business tax l iab i l i ty  for  the years at  issue.

I I .  L lhether  pet i t ionersr  fa i lure to f i le  personal  income tax and unincorpor-

ated business tax returns for  the vears at  issue was due to reasonable cause

and  no t  w i l l f u l  neg lec t .

FINDINGS OF FACT

1 .  On  March  5 ,  7979 ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one rs ,  An thony

and Joanna Campol i ,  a  Not ice of  Def ic iency asser t ing personal  income taxes due
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f o r  t he  yea r  1974  i n  t he  amoun t  o f  $3 ,065 .00 ,  p lus  pena l t i es  and  i n te res t  o f

$2 '422 .01 .  On  the  same da te ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one r  An thony

Campol i  a  Not ice of  Def ic iency asser t ing unincorporated business taxes due for

7 9 7 4  i n  t h e  s u m  o f  $ 1 , 1 0 0 . 0 0 ,  p l u s  p e n a r t i e s  a n d  i n t e r e s t  o f  $ 8 6 9 . 2 4 .

On  May  18 ,  7979 ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one rs  a  No t i ce  o f

Def ic iency asser t ing personal  income taxes and unincorporated business taxes

due for  the years 1975 and 1976,  p lus penal t ies and interest ,  scheduled as

fo l l ows :

YEAR
r975
r97 6

TAX
$  5 , 2 8 5 . 3 7

6 , 3 2 9  . t 2
$ 1 1 , 6 7 4 . 4 9

PENALTY
sz ̂sto s+

2 , 6 2 6  . 5 8
$ 5 , 1 3 7 . 1 2

INTEREST
sr ;s8.30

r , t 24 .55
$2 ,512 .91

TOTAL
$  g  , L 8 a . z l

1 0  , 0 8 0  . 2 5
$ 1 9  , 2 6 4 . 5 2

A11 the above-mentioned def ic iencies were est imated due to pet i t ionersr

fai lure to f i le personal income or unincorporated business income tax returns

for  the  years  a t  i ssue.  Pena l t ies  were  asser ted  under  sec t ions  685(a) (1 )  and

(2) and 722 of the Tax traw for fai lure to f i le returns and to pay the tax

required to be shown thereon.

2. The est imated tax l iabi l i t ies were based upon returns t imely f i led by

pet i t ioners for 7972 and 1973. Pet i t ionerst New York adjusted gross income for

7972 and '  1973 was $27,657.78  and $27,755.28 ,  respec t ive ly .  The Aud i t  D iv is ion

e s t i m a t e d  p e t i t i o n e r s '  a d j u s t e d  g r o s s  i n c o m e  a s  $ 3 5 r 0 0 0 . 0 0  f o r  I 9 7 4 ,  $ 4 0 , 0 0 0 . 0 0

for  1975 and $45,000.00  fo r  1976.  Mr .  Campol i ' s  bus iness  income fo r  1972 and

1 9 7 3  w a s  $ 2 7 , 4 6 7 . 9 5  a n d  $ 2 6 , 6 2 7 . 4 0 ,  r e s p e c t i v e l y .  T h e  A u d i t  D i v i s i o n  e s t i m a t e d

h i s  b u s i n e s s  i n c o m e  a s  $ 3 0 , 0 0 0 . 0 0  f o r  1 9 7 4 ,  $ 3 5 , 0 0 0 . 0 0  f o r  1 9 7 5  a n d  $ 4 0 , 0 0 0 . 0 0

for  7976.

3. Mr. Campol i  is engaged in the business of bui lding and masonry contract-

ing and also owns a parcel of  resident ial  rental  property.
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4 .  For  approx imate ly  20  years ,  Mr .  Campol i  re ta ined the  serv ices  o f

Joseph Wilhelm, CPA to manage aII  the Campol isr business and personal f inancial

mat te rs ,  inc lud ing  the  f i l i ng  o f  a l l  necessary  tax  re tu rns .

5 .  A I I  bus iness  income was depos i ted  to  and a l l  bus iness  expenses  pa id

from Mr. Campol i 's checking account.  At the end of each month, Mr. Campol i

submitted his checking account stat.ements and any closing statements for houses

so ld  to  Mr .  l { i l he lm.

6.  Somet ime in 7974 Mr.  Wi lhelm took i l l  wi th cancer and thereaf ter

underwent  several  major  operat ions.  Dur ing the years at  issue,  Mr.  Campol i

del ivered aI I  h is  f inancia l  s tatements and records to Mr.  Wi lhetmrs res idence

because  o f  t he  accoun tan t t s  i l l ness .

Mr.  Campol i  a lso s igned checks which L l i lhe lm had prepared for  payment  of

var ious business expenses and occasional ly  s igned b lank checks on h is  account

for  such purposes.  Af ter  rev iewing the monthly  checking account  s tatemenLs,

Mr .  W i l he lm  comp le ted  Mr .  Ca rnpo l i ' s  accoun t .  r eg i s te r  w i t h  t he  payee ' s  name and

amount.

7 .  Mr .  W i l he lm  had  the  respons ib i l i t y  o f  f i l i ng  t he  Campo l i ' s  pe rsona l

income tax returns and Mr.  Campol i 's  unincorporated business tax returns.

Pet i t ioners bel ieved that  l { i lhe lm proper ly  and t imely f i led a l l  necessary

Fede ra l  and  s ta te  re tu rns .

8 .  A11  the  Campo l i s '  f i nanc ia l  and  tax  reco rds  we re  re ta ined  by  Mr .

Wi lhelm. In 7977,  when i t  came to pet i t ionersr  at tent ion that  Wi lhe1m had not

f i l ed  t he i r  r e tu rns  f ox  1974 ,1975  and ,  1976 ,  t hey  a t t emp ted ,  w i t hou t  success ,

to  re -secu re  a l l  t he i r  r eco rds .

In August ,  7978,  they reta ined Mr.  L l i l l iam Toscani  as thei r  accountant .

Mr .  Toscan i  a l so  a tLempted  to  ob ta in  t he  Campo l i s t  r eco rds  f r om Wi lhe lm  and  was



- 4 -

f ina l ly  successfu l  in  get t ing some checking account  s tatements,  worksheets f rom

January 1,  7974 t lnrough July  3,  7975,  and two copies of  Federal  and state tax

returns for  I974r  1975 and 1976,  one copy in tended for  pet i t ioners and one copy

fo r  f i l i ng .

9.  The copies of  returns in tended for  pet i t ioners and those int .ended for

f i l ing d id not  match.  AI l  returns conta ined numerous ar i thmet ica l  errors.

However,  for  the most  par t ,  the avai lable worksheets corresponded wi th the

returns.  Mr.  Toscani  was able to substant ia te income i tems but  was unable to

do so for  expense i tems due to the unavai labi l i ty  of  any cancel led checks.  I t

was h is  best  judgment  that ,  assuming the est imated tax payments c la imed on the

returns had in fact  been made,  the Campol isr  to ta l  New York tax l iab i l i ty  for

t h e  t h r e e  y e a r s  a t  i s s u e  t o t a l l e d  a p p r o x i m a t e l y  $ 6 , 0 0 0 . 0 0  t o  $ 7 , 0 0 0 . 0 0 .

10.  Pet iL ionersr  New York personal  income tax returns prepared by h l i lhe lm

for  the years L974,  1975 and 7976 ref lect  pa)rments on thei r  est imated tax

a c c o u n t  i n  t h e  r e s p e c t i v e  a m o u n t s  o f  $ 2 , 7 0 0 . 0 0 ,  $ 2 , 4 0 0 . 0 0  a n d  $ 1 , 5 0 0 . 0 0 .

Department  of  Taxat ion and Finance records conf i rm the $1r500.00 payment  for

L976 ;  Depa r tmen t  reco rds  f o r  t he  p r i o r  yea rs  we re  unava i l ab le .

Internal  Revenue Serv ice records conf i rmed payments made by pet i t . ioners on

thei r  Federal  est imated tax account  for  I974 t t - ro:ugtr  1976,  as c la imed on the

Federal  returns prepared by Mr.  Wi lhelm.

CONCLUSIONS OF tAI{r

A. That  subdiv is ion (a)  of  sect ion 681 of  the Tax Law author izes the

State Tax Commission,  in  the event  a taxpayer fa i ls  to  f i le  a return as requi red

under Arx icLe 22,  to  est imate the taxpayer 's  taxable income and tax l iab i l i ty ,

f r om such  i n fo rma t i on  as  t he  Commiss ion  has  i n  i t s  possess ion .  Sec t i on  681  i s

made  app l i cab le  t o  A r t i c l e  23  by  sec t i on  722 .
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B. That pet i t ioners neglected to f i le returns under Art ic les 22 and 23

for 1974, 1975 and 7976, and are unable, even now, to compute their  taxable

income and taxes  due,  by  reason o f  the  loss  o f  most  o f  the i r  f inanc ia l  records .

The Audit  Divis ion therefore properly determined, by est imaLion, pet i t ionersl

personal income tax and unincorporated business tax l iabi l i ty.

C. That  pet iL ioners are to be g iven credi t  for  payments made on thei r

es t ima ted  tax  accoun t .  Depa r tmen t  reco rds  co r robo ra te  a  paSrmen t  o f  $1 r500 .00

fo r  1976 ,  and  i t  may  reasonab l y  be  i n fe r red  tha t  paymen ts  o f  $2 ,700 .00  and

$2'400.00 were made in 7974 arrd 7975,  respect ive ly ,  as c la imed on the returns

p repa red  bu t .  no t  f i l ed .

D.  That  paragraphs  (1 )  and (2 )  o f  subd iv is ion  (a )  o f sect ion 685 levy

and to pay thepenal t ies for  fa i lure to f i le  personal  income tax returns

amounts shown or required to be shown thereon in a timely

fa i lure is  due to reasonable cause and not  due to wi t l fu l

685  i s  made  app l i cab le  t o  A r t i c l e  23  by  sec t i on  722 .

manner,  unless t tsuch

n e g l e c t . t t  S e c t i o n

E .  Tha t  pe t i t i one rs  have  es tab l i shed  reasonab le  cause  fo r  t he i r  f a i l u re

to t imely f i le  returns and pay taxes.  fn  addi t ion,  Mr.  Campol i  has acted in

good fa i th  throughout  th is  proceeding,  and pet i t ioners have endeavored to

obta in competent  advice wi th regard to thei r  personal  and business f inancia l

ma t te rs .  Consequen t l y ,  t he  pena l t i es  asse r ted  unde r  sec t i on  685 (a )  a re  cance l l ed .

F.  That  the pet i t ion of  Anthony and Joanna Campol i  is  granted to the

extent  ind icated in  Conclus ions of  Law "Crr  and t 'E"  
I  that  the not ices of  def ic iency



i ssued

except

DATED:

6 -

March 5 '  7979 and May 18 ,  1979 are to be

as  so  mod i f i ed ,  t he  de f i c i enc ies  a re  i n

Albany,  New York

accordinglyl  and that

respec ts  sus ta ined.

COMMISSION

mod i f i ed

a11  o the r

STATE TAX

fSrP U B 1982

.-Kfr
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 1982

Anthony & Joanne Campoli
43 Wildway
Bronxvi l le,  NY 10708

Dear  Mr .  &  Mrs .  Campol i :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in
review an adverse decision by the State Tax Commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed
with this decision may be addressed to:

leveI .
court to
instituted
comnenced in

4 months from

in accordance

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Anthony Bellett ieri
59 Byron Ave.
Yonkers, NY 10704
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

ANTHONY AND JOANNA CAMPOI,I

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax and Unincorporated
Busi-ness Tax under Ar t ic les 22 and 23 of  the
Tax  l aw  fo r  t he  Yea rs  1974 ,  1975  and  1976 .

DECISION

to pet. i t ioners, Anthony

personal income taxes due

Peti t ioners, Anthony and Joanna Campol i ,  43 ht i ldway, Bronxvi l le,  New York

10708,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax and unincorporated business tax under Art ic les 22 and 23 of

the  Tax  Law fo r  the  years  7974,  1975 and 1976 (F i le  Nos.  25392,  25393 and

2s394).

A  fo rmal  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  oc tober  29 ,  1981 a t  2 :45  P. l l .  Pe t i t ioners  appeared by  Anthony

Be l le t t ie r i ,  Esq .  The Aud i t  D iv is ion  appeared by  Rarph J .  Vecch io ,  Esq.

( P a t r i c i a  L .  B r u m b a u g h ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IES

I .  I {hether  the Audi t  Div is j -on proper ly  determined pet i t ioners '  personal

income tax and unincorporated business tax l iab i l i ty  for  the years at  issue.

I I .  Idhether  pet i t ioners '  fa i lure to f i le  personal  income tax and unincorpor-

ated business tax returns for  the years at  issue was due to reasonable cause

and not  wi l l fu l  neglect .

FINDINGS OF FACT

1 .  O n  M a r c h  5 ,

and Joanna Campol i ,  a

I979 ,  the  Aud i t  D iv is ion  issued

Not ice  o f  Def ic iency  asser t . ing
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fo r  the  year  1974 in  the  amount  o f  $3 ,065.00 ,  p lus  pena l t ies  and in te res t  o f

$21422.OI .  On the  same date ,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  Anthony

Campol i  a Not ice of Def ic iency assert ing unincorporated business taxes due for

1974 in  the  sum o f  $1 ,100.00 ,  p lus  pena l t ies  and in te res t  o f  $869.24 .

On May 18, 1979, the Audit  Divis ion issued to pet i t ioners a Not ice of

Def ic iency assert ing personal income taxes and unincorporated business taxes

due fo r  the  years  1975 and 1976,  p lus  pena l t ies  and in te res t ,  schedu led  as

fo l lows:

YEAR
19 75
1976

TAX
$ s  l8s .37

6 , 3 2 9 . 7 2
$ 1 r , 6 1 4 . 4 9

PENATTY
$z,sro s+
2 , 6 2 6 . 5 8

$ 5 , 1 3 7 . 1 2

INTEREST
st , :es.3o

|  , 1 2 4 . 5 5
$ 2 , 5 7 2 . 9 L

TOTAI
$  g  , t g 4 . z l

1 o , 0 8 0 .  2 5
$ r 9  , 2 6 4 . 5 2

Al l  the above-mentioned def ic iencies were est imated due to pet i t ioners'

fai lure to f i le personal income or unincorporated business income tax reLurns

for  the  years  a t  i ssue.  Pena l t ies  were  asser ted  under  sec t ions  635(a) (1 )  and

(2) and 722 of the Tax Law for fai lure to f i le returns and to pay the tax

required to be shown thereon.

2. The est imated tax l iabi l i t ies were based upon returns t imely f i led by

pet i t ioners  fo r  I972 and 1973.  Pet i t ioners '  New York  ad jus ted  gross  income fo r

1972 and 1973 was $27,657.78  and $27,755.28 ,  respec t ive ly .  The Aud i t  D iv is ion

e s t i m a t e d  p e t i t i o n e r s r  a d j u s t e d  g r o s s  i n c o m e  a s  $ 3 5 , 0 0 0 . 0 0  f o r  7 9 7 4 ,  $ 4 0 r 0 0 0 . 0 0

for  1975 and $45,000.00  fo r  1976.  Mr .  Campol i ' s  bus iness  income fo r  7972 and

1973 was $27,467.95  and $26,621.40 ,  respec t ive ly .  The Aud i t  D iv is ion  es t imated

h i s  b u s i n e s s  i n c o m e  a s  $ 3 0 , 0 0 0 . 0 0  f o r  L 9 7 4 ,  $ 3 5 , 0 0 0 . 0 0  f o r  1 9 7 5  a n d  $ 4 0 , 0 0 0 . 0 0

f o r  1 9 7 6 .

3.  Mr.  Campol i  is  engaged in the business of  bui ld ing and masonry contract-

ing and a lso owns a parcel  of  res ident ia l  renta l  property .
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4 .  For  approx imate ly  20  years ,  Mr .  Campol i  re ta ined the  serv ices  o f

Joseph Wilhelrn, CPA t.o manage al l  the Campol isr business and personal f inancial

mat te rs ,  inc lud ing  the  f i l i ng  o f  a l l  necessary  tax  re t .u rns .

5 .  A I I  bus iness  income was depos i ted  to  and a l l  bus iness  expenses  pa id

from Mr. Campol i 's checking account.  At the end of each month, Mr. Campol i

submitted his checking account statements and any closing statements for houses

so ld  Lo  Mr .  Wi lhe lm.

6.  Somet ime in 1974 Mr.  t { i lhe lm took i l l  wi th cancer and thereaf ter

underwent  several  major  operat ions.  Dur ing the years at  issue,  Mr.  Campol i

de l i ve red  a l l  h i s  f i nanc ia l  s t . a temen ts  and  reco rds  t o  Mr .  W i l he tm 's  res idence

because  o f  t he  accoun tan t r s  i l l ness .

Mr.  Campol i  a lso s igned checks which Wi lhelm had prepared for  payment  of

var ious business expenses and occasional ly  s igned b lank checks on h is  account

for  such purposes.  Af ter  rev iewing the monthly  checking account  s tatements,

Mr .  W i l he lm  comp le ted  Mr .  Campo l i ' s  accoun t  reg i s te r  w i t h  t he  payee ' s  name and

amount .

7 .  Mr .  i { i l he lm  had  the  respons ib i l i t y  o f  f i l i ng  t he  Campo l i ' s  pe rsona l

income tax returns and Mr.  Campol i ts  unincorporated business tax returns.

Pet i t ioners bel ieved that  Wi lhelm proper ly  and t imely f i led a l l  necessary

Federal  and state returns.

8.  Al1 the Campol is '  f inancia l  and tax records were reta ined by l1r .

Wi lhelm. In 1977,  when i t  came to pet i t ionersr  at . tent ion that  t { i lhe lm had not

f i led thei r  returns for  I974r  7975 and 1976,  they at tempted,  wi thout  success,

to  re -secu re  a l l  t he i r  r eco rds .

I n  Augus t ,  7978 ,  t hey  re ta ined  Mr .  W i l l i am Toscan i  as  t he i r  accoun tan t .

Mr.  Toscani  a lso at tempted to obta in the Campol is '  records f rom Wi lhelm and was
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f inal ly successful  in gett ing some checking account statements, worksheets from

January 1, 7974 t l i r rough JuIy 3, 1975, and two copies of Federal  and state tax

re turns  fo r  7974,1975 and 1976,  one copy  in tended fo r  pe t i t ioners  and one copy

for  f i l i ng .

9. The copies of returns intended for pet i t ioners and those intended for

f i l ing did not match. A11 returns contained numerous ar i thmetical  errors.

However,  for the most part ,  the avai lable r .sorksheets corresponded with the

returns. Mr. Toscani was able to substant iate income i tems but was unable to

do so for expense i tems due to the unavai labi l i ty of  any cancel led checks. I t .

was his best judgment that,  assuming the est imated tax payments claimed on the

returns had in fact been made, the Campol is '  total  New York tax l iabi l i ty for

the  th ree  years  a t  i ssue to ta l led  approx imate ly  $6 ,000.00  to  $7 ,000.00 .

10. Pet i t ionersr New York personal income tax returns prepared by Wilhelm

for the years 7974, 1975 and 1976 ref lect payments on their  est imated tax

a c c o u n t  i n  t h e  r e s p e c t i v e  a m o u n t s  o f  $ 2 , 7 0 0 . 0 0 ,  $ 2 1 4 0 0 . 0 0  a n d  $ 1 , 5 0 0 . 0 0 .

Department of Taxat ion and Finance records conf irm the $1,500.00 payment for

7976; Department records for the pr ior years were unavai lable.

Internal Revenue Service records conf irmed payments made by pet i t ioners on

their  Federal  est imated tax account for 1974 iuhrough 7976, as claimed on the

Federa l  re tu rns  prepared by  Mr .  Wi lhe lm.

CONCIUSIONS OF LAI,/

A. That.  subdivis ion (a)

State Tax Commission, in the

under  Ar t i c le  22 ,  Lo  es t imate

from such information as the

made app l icab le  to  Ar t i c le  23

of sect ion 681 of the Tax law authorizes the

event a taxpayer fai ls to f i le a return as required

the taxpayer 's taxable income and tax l iabi l i ty,

Commiss ion  has  in  i t s  possess ion .  Sec t ion  681 is

b y  s e c t i o n  7 2 2 .
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B.  That  pet . i t ioners neglected to f i le  returns under Ar t ic les 22 and 23

for  1974'  1975 ar .d 1976,  and are unable,  even now, to compute thei r  taxable

income and  taxes  due ,  by  reason  o f  t he  l oss  o f  mos t  o f  t he i r  f i nanc ia l  r eco rds .

The Audi t  Div is ion therefore proper ly  determined,  by est imat ion,  pet i t ionersr

personal  income tax and unincorporated business tax l iab i l i ty .

C.  That  pet i t ioners are to be g iven crediL for  pa5rments made on thei r

es t ima ted  tax  accoun t .  Depa r tmen t  reco rds  co r robo ra te  a  pa5 rmen t  o f  $1 r500 .00

fot  1976,  and i t  may reasonably be in ferred that  paJrments of  $21700.00 and

$2 '400 .00  were  made  i n  1974  and  7975 ,  respec t i ve l y ,  as  c l a imed  on  the  re tu rns

p repa red  bu t  no t  f i l ed .

D .  Tha t  pa rag raphs  (1 )  and  (2 )  o f  subd i v i s i on  (a )  o f  sec t i on  685  l evy

penal t ies for  fa i lure to f i le  personal  income Lax returns and to pay the

amounts shown or  requi red to be shown thereon in a t imely manner,  unless t tsuch

fa i l u re  i s  due  to  reasonab le  cause  and  no t  due  to  w i l l f u l  neg lec t . "  Sec t i on

685  i s  made  app l i cab le  t o  A r t i c l e  23  by  sec t i on  722 .

E.  That  pet i t ioners have establ ished reasonable cause for  thei r  fa i lure

to  t ime l y  f i l e  re tu rns  and  pay  taxes .  I n  add i t i on ,  Mr .  Campo l i  has  ac ted  i n

good fa i th  throughout  th is  proceeding,  and pet i t ioners have endeavored to

obta in competent  advice wi th regard to thei r  personal  and business f inancia l

ma tLe rs .  Consequen t l y ,  t he  pena l t i es  asse r ted  unde r  sec t i on  685 (a )  a re  cance l l ed .

F.  That  the pet i t ion of  Anthony and Joanna Campol i  is  granted to the

extent  ind icated in  Conclus ions of  Law "C" and "E"1 thaL Lhe not ices of  def ic iency
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except

DATED:
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March 5,  7979 and May 18 ,  1979 are to be modi f ied

as  so  mod i f i ed ,  t he  de f i c i enc ies  a re  i n  a l l  o the r

Albany, New York STATE TAX

acco rd ing l y ;  and  tha t

respec ts  sus ta ined .

COMMISSION

sEP 0 8 1982
IDENT

COMMISSIONER




