
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

George & Violet Bura

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon George & Violet Bura, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

George & Violet Bura
454 S.  Massey  St .
hlatertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29th day of January, 1982.

sa id  add ressee  i the pet i t ioner
sa id  wrapper  i s Last known address

that the
for th on



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 7982

George & Violet Bura
4 5 4  S .  M a s s e y  S t .
Watertown, NY 13601

D e a r  M r .  &  M r s .  B u r a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewiLh.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computaLion of tax due or refund alloved in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l t  (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE BURA AND VIOTET BI]RA

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Articl.e 22
of  the Tax Law for  the Year 1975.

DECISION

Pet i t ioners ,  George Bura  and V io le t  Bura ,  454 S.  Massey  St ree t ,  WaLer town,

New York 13601, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1975

(Fi le No. 26072).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  0 f f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  207 Genesee St ree t ,  U t ica ,  New York ,

on  June 15 ,  1981 a t  2 :15  P.M.  Pet i t ioner  George Bura  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f

c o u n s e l ) .

ISSI.]E

Whether travel expenses are deductable as ahray from home expense under

sect ion 162(a)(2) of the Internal Revenue Code or are they al lowed as ordinary

and necessary expenses pursuant to sect ion I62(a) of the Internal Revenue Code.

FIMINGS OF FACT

1. Pet i t ioners, George Bura and Violet Bura, t imely f i led a resident

income tax return for 1975, on which they reported George Burars travel expense

of  $3 ,439.L4  fo r  the  use  o f  h is  au tomobi le .

2 .  0n  l {ay  12 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners ,  asser t ing  add i t j -ona l  persona l  income tax  fo r  1975 o f  $351.00 ,  p lus



interest.  This was done on the

"indef ini tert  assignment are not

Internal Revenue Code.

3. Pet i t ioner,  George Bura, worked as a contractor with Penn Central

Transportat ion Company. In 1975 the pet i t ioners l ived in l {atertown, New York.

During 1975 pet i t ioner George Bura travel led by autonobi le forty mi les to the

Gouverneur,  New York rai l road yard to work. The pet i t ioner George Bura's work

assignment was control led by a dispatcher at the Uassey rai l road yard in

Watertown, New York. The pet i t ioner George Bura was usual ly not required to

sign in at the Massey railroad yard before proceeding to Gouverneur, New York

rai l road yard. However,  he was required to cal l  the Massey dispatcher upon

arriving at work in Gouverneur, New York. The railroad had the right to send

him to any locat ion of i ts choosing and did so from t ime to t ime

4. The travel expense incurred by pet i t ioner George Bura is based on his

travel to and from work, by automobile during each working day. At the hearing

the Audit  Divis ion argued that the claimed expenses were attr ibutable to his

cost of  commuting which is a personal expense and not deduct ible.

5. Pet i t ionersr pr imary argument is that s ince he was assigned to a

rai l road yard outside the Watertown, New York area, his costs of gett ing to

work and back home should be deduct ible.  His al ternat ive argument is that

since he could have been transferred from one rai l road yard to another he was a

temporary employee, and that his residence in l {atertown was his " tax home".

Accordingly he concluded that the 80 nile round trips to Gouverneur, New York

were tr ips away from home in 1975.

CONCTUSIONS OF IAh]

A. That transportat ion expenses need not be "away from home" to be

deduct ible under sect ion 162(a) of the fnternal Revenue Code. Thus, locat ion

of the taxpayerts tax home does not suff ice Lo disLinguish transportat ion
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grounds that travel

deduct ible pursuant

expenses incurred on an

to  sec t ion  162(a)Q)  o f  the
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expenses. secondly, the concept. of "temporaryrr or indefiniterr employment,

which bear upon the issue under sect ion L62(a)(2) of the Internal Revenue Code

as to whether i t  is reasonable for a taxpayer to move his residence near to his

emplolrment,  are of l i t t le or no value in dist inguishing transportat ion expenses

from commuting expenses (steinhort  v.  commissioner,  335 F 2a, 496, 504, fn 24

l c .A .  s ,  79641)  .

B. That the costs of comrnut ing are nondeduct ible personal expenses

(Treas .  Rec .  7 .762-2(e) ) .  The na ture  o f  pe t i t ioner  George Bura 's  job  cannot

serve to convert  comnuting expenses into ordinary and necessary business

expenses. That the travel between the pet i t ioner George Bura's residence and

the points of assignrnent is a nondeduct ible commuting expense. Commuting is

comnuting, regardless of the nature of the work engaged in,  the distance

traveled, or the mode of t ransportat ion used (Turner v.  Commissioner,  56 TC

2 7 ,  3 3 ) .

C. That the pet i t ion of George Bura

NoL ice  o f  Def ic iency  issued May 12 ,  1978

together with such addit ional interest as

DATED: Albany, New York

JAN 2I 1982

and Vio let  Bura is  denied and the

in  t he  amoun t  o f  $351 .38  i s  sus ta ined ,

may lawful ly owing.

ISSIONER.


