
STATE 0F NEI{I YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

Milton & Mary Brumer

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NyS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax Law for the
Y e a r  1 9 7 6 .

AFFIDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mil ton & Mary Brumer, the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Milton & Mary Brumer
6750 Entrada Place
Boca Raton, FL 33433

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of 0ctober,  1982.

ress
that the said addre ee is the pet i t ioner
forth on said wra r is the last known



STATN OI' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Milton & Mary Brumer

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax law for the
Year 1976.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Nemi H. Khivesara the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Nemi H. Khivesara
John F. Brady & Co.
500 F i f th  Ave. ,  Su i t .e  1244
New York ,  NY 10110

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
Iast known address

further savs that the said addressee is the representative
herein and that the address set fo on said wrapper is the

of the representat ive r .

Sworn to before me this
6 th  day  o f  October ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, L982

Milton & Mary Brumer
6750 Entrada Place
Boca Raton, Fl  33433

Dear  Mr .  &  Mrs .  Brumer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - litigation Unit
Albany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Nemi H. Khivesara
John F .  Brady  & Co.
500 F i f th  Ave. ,  Su i te  1244
New York ,  NY 10110
Taxing Bureau's Representat ive



STATE OF NEVi YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MITTON BRUMER AND MARY BRI]I"IER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax Law for the Year 1976.

DECISION

Peti t ioners, Mi l ton Brumer and Mary Brumer, 6750 Entrada Place, Boca

Raton, Flor ida 33433, f i led a pet. i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic les 22 and 30 of the Tax Law for

t h e  y e a r  1 9 7 6  ( F i l e  N o .  2 9 5 3 1 ) .

A  sma1 l  c la ims hear ing  was he ld  be fore  Car l  P .  h l r igh l ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Octobex  29r  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Nemi  H.  Kh ivesara ,

CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Anna D.  Co le l lo ,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

Whether New

can be computed

tha t  pe t i t ioner

York City income Laxes and New York

using the value as of July 1, 7966 as

purchased pr io r  to  Ju ly  1 ,  L966.

City minimum income taxes

a cos t  bas is  o f  secur i t ies

FINDINGS OF FACT

1. Pet i t ioners, Mi l ton Brumer and Mary Brumer, f i led a New York State

Income Tax Resident Return for 1976 with New York City personal income tax

included on said return. Pet i t ioners computed their  New York City income tax

and New York City minimum income tax using a cost basis as of July 1, 1966 (the
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date when New York City income tax came into force) with respect to the sale

o f  secur i t ies  by  the  pe t i t ioners  in  1 ,976,  wh ich  were  acqu i red  in  7967.

2. 0n a subsequent date, the Audit  Divis ion issued a Statement of Refund

AdjustmenL which disal lowed pet i t ioners'  computat ion of the New York City

taxes, on the grounds that.  Art ic le 30 of the Tax Law provides that the New York

City taxable income and minimum taxable income of a ci ty resident shal l  be the

same as the New York State taxable income and minimum taxable income. This

ac t ion  reduced pe t i t ioners '  I976 overpayment  o f  $34,533.03  to  $32,198.23 ,  an

a d j u s t m e n t  o f  $ 2 , 3 3 4 . 8 0 .

3 .  0n  January  3 ,  1978,  pe t i t ioners  f i led  a  C la im For  Cred i t  o r  Refund o f

Persona l  Income Tax  fo r  Lhe re fund ad jus tment  o f  $21334.80 .  A  fo rmal  Not ice  o f

D isa l lowance was issued by  the  Aud i t  D iv is ion  on  August  27 ,  1979.

4. When New York City personal income tax was enacted in 7966 under Ti t le

T, Chapter 46 af.  the Administrat ive Code of the City of New York, there was a

modif icat iorr / l  reducing federal  adjusted gross income on the gain from the

sale or other disposit ion of any property acquired pr ior to July 1, 1966 to the

extent of the di f ference between:

(1 )  The amount  o f  the  taxpayer 's  Federa l

(2) The amount of the taxpayer 's Federal

smal ler than the amount descr ibed in (1)

such property on the date of the sale or

equal to ei ther ( i )  i ts fair  market value

minus al l  adjustments to basis made with

ad jus ted  gross  income,  and

ad jus ted  gross  income ( i f

computed as i f  the basis of

o ther  d ispos i t ion  had been

o n  J u l y  1 ,  L 9 6 6 ,  p l u s  o r

respecl to such property for

/ 1  See  T46  -  12 .0 ( c ) (9 )
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Federal  income tax purposes for per iods on and after July 1 ,  1966 or

( i i )  the amounl real ized from i ts sale or other disposit ion, whichever

is lower. The total  modif icat ion shal l  not exceed the amount descr ibed

i n  I ,  I I  o r  I I I :

I  i f  the taxpayerts Federal  adjusted gross incone ref lects a net

gain from the sale or other disposit ion of such property,  the amount

o f  s u c h  g a i n  p l u s  9 1 , 0 0 0 ;

I I  i f  the  taxpayer 's  Federa l  ad jus ted  gross  income re f lec ts  a  ne t

loss from the sale or other disposit ion of such property,  the amount

b y  w h i c h  $ 1 , 0 0 0  e x c e e d s  s u c h  l o s s l

I I I  o r  i f  the  taxpayer rs  Federa l  ad jus ted  gross  income re f lec ts

ne i ther  a  neL ga in  nor  a  ne t  loss  f rom the  sa le  o r  o ther  d ispos i t ion

o f  such proper ty ,  $11000.  I f  a  ga in  inc luded in  the  taxpayer 's

federa l  ad jus ted  gross  income is  f rom a  sa le  o f  such proper ty  p r io r

to JuIy 1, L966, reported on the instal lment method, the fair  market

value of such property on the date of such sale must be subst i tuted

for  i t s  fa i r  marke t  va lue  on  Ju Iy  1 ,  1966.

5. 0n November 26, 7975, the tax imposed by Ti t le T of Chapter 46 of the

Administrat ive Code of the City of New York was repealed for taxable years

beginning after December 31, 7975 and was replaced by Art ic le 30 of the New

York State Tax traw. This art ic le had no such modif icat ion as stated above.

6. Pet i t ioners conlended they were ent i t led to use the value of the

secur i t ies  as  o f  Ju ly  1 ,  1966,  s ince  New York  S ta te  was en t rus ted  w i th  on ly

administrat ive and col lect ion funct ions of New York City income tax and New

York City minimum income taxes after January 1, 1976.
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7. Pet i t ioners further contended that by not al lowing them to use the

value as of July 1, 1966 as a cost basis of the securi t ies, they are compel led

to pay Laxes for the increase in value of the securi t ies during the period

January 1, 1961 to July 1 ,  \966 when there was no New York City income tax or

minimum income tax. Pet i t ioners maintain that such taxat ion would be improper

and erroneous.

CONCTUSIONS OF tAhi

A. That sect ion 3 of Chapter 882 of the Laws of New York, enacted in the

ex t raord inary  sess ion  o f  1975,  p rov ided tha t  " [ t ]he  tax  imposed by  T i t le  T  o f

Chapter 46 of the Administrat ive Code of the City of New York shal l  not apply

for taxable years beginning after December thir ty-f i rst ,  nineteen hundred

seventy  f i ve . r r

B .  That  sec t ion  1301-A(b)  o f  the  Tax  Law prov ides  tha t  " [ t ]he  c i ty

minimum taxable income of a resident individual,  estate or trust shal l  be the

same as the New York minimum taxable income of a resident individual,  estate or

trust as def ined in sect ion six hundred twenty-two of this chapter. ' r

C .  That  sec t ion  1303 o f  the  Tax  Law prov ides  tha t r i [ t ]he  c i ty  taxab le

income of a ci ty resident individual shal l  mean and be the same as his New York

taxable income as def ined in sect ion six hundred eleven of this chapter."

D. That the modif icat ion made by pet i t ioners on their  New York State

Income Tax Resident Return for 1976, as iL appl ied to the New York City taxes,

is not appl icable for the year at issue in accordance with the sect ions of law

sta ted  above.



E. That the pet i t ion of

Not ice  o f  D isa l lowance issued

DATED: Albany, New York

OcT 0 $ igEe
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Mi l ton Brumer

on August  27 ,

ICTIIIG

and

r919

TAX

Mary Brumer is denied and the

is  sus ta ined.

COMMISSIONSTATE


