
STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John E. & El izabeth S. Brink

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L975.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of Apri l ,  L982, she served the within not ice of Decision by
cert i f ied mai l  upon John E. & El izabeth S. Brink, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John E. & El izabeth S. Brink
10 Courpo Pkvfy.
lrtestport, CT 06880

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care aod custody of '
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2nd day of Apri l ,  1982.

that the said addressee is the pet i t ioner
forth on said hrrapper is the last known address

Zz"Z-



STATE OF NEI,I YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

John E.  &  E l i zabeth  S.  Br ink
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 af the Tax Law for the Year
7975

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Stephen D. Richards the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stephen D. Richards
Price l , /aterhouse & Co.
1 5 3  E .  5 3 r d  S t .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said r{rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2nd day  o f  Apr i l ,  L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  2, 1982

John E. & El izabeth S. Brink
10 Compo Pkryy.
hrestport ,  CT 06880

Dear  Mr .  &  Mrs .  Br ink :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Stephen D. Richards
Price Llaterhouse & Co.
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ibn

o f

JOHN E. BRINK and ELIZABETH S. BRINK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioners, John E. Brink and El izabeth S. Brink, 10 Compo Parkway,

Westport ,  Connect icut 06880, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1975 (F i le  No.  22787) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York ,  on  May 4 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Stephen D.

R ichards  and V.  Seth .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

( K e v i n  C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

Idhether a moving expense reimbursement,  which was att . r ibutable to pet i t ioner,

John E. Brink's move from France to Connect icut,  const i tutes New York source

income.

FINDINGS OF FACT

1.  Pet i t ioners ,  John E.  Br ink  and E l izabeth  S.  Br ink ,  t ime ly  f i led  a

joint New York State Income Tax Nonresident Return for the year 1975 whereon

John E.  Br ink  (here ina f te r  pe t i t ioner )  exc luded $20,690.00  rece ived as  a

"moving and l iv ing al lowance" from his reported New York State income. Addit ion-

a l l y  he  c la imed an ad jus tment  fo r  mov ing  expenses  o f  $17,760.00 .
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2. On Apri l  3,  1978 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, based on the Idage and Tax Statement issued by

pet i t ioner 's  New York  employer ,  i t  he ld  tha t  the  "$20,690.00  mov ing  and l i v ing

al lowance is considered New York State income." Further,  such statement held

that the moving expense adjustment of $17 ,760.00 "must be al located to New York

in the same proport ion as New York wages".  Accordingly,  a Not ice of Def ic iency

was issued aga ins t  pe t i t ioners  on  June 19 ,  L978 asser t ing  persona l  income tax

o f  $ 1 r 2 I 3 . 3 4 ,  p l u s  i n t e r e s t  o f  2 2 4 . 6 4 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 4 3 7 . 9 8 .

3. In September I972 pet i t ioner 's New York employer,  Internat ional

Business Machines Corp. ( IBM), Lransferred his duty assignment to IBM Wor1d

Trade Europe (IBM Europe),  located in France. Said assignment was temporary in

nature and terminated on or about JuIy 31, 1975, at which t ime pet i t ioner

returned to the United States and resumed his employment with IBM in New York.

4. Pet i t ioner contended that the moving expense reimbursement (moving and

l iv ing  a l lowance)  o f  $20 ,690.00 ,  wh ich  was pa id  in  connect ion  w i th  h is  move

back to the United States, should properly be treated as foreign source income

pursuant to Situation 3 of Revenue Ruling 75-84, which would thus render it

exempt from New York taxat ion. His posit ion is that s i tuat ion 3 is appl icable

based on Revenue Rul ing 69-316, which holds that a subsidiary and i ts parent

corpora t ion  are  separa te  employers .

5. Al though pet i t ioner 's Wage and Tax Statement indicates that the

reimbursement at issue was paid by IBM in New York, he claims that i t  was

ult imately charged to IBM Europe.

6. During the hearing pet i t ioner conceded that the moving expense adjust-

m e n t  o f  $ 1 7 r 7 6 0 . 0 0  i s  s u b j e c t  t o  a l l o c a t i o n .
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CONCTUSIONS OF IAW

A. That the Internal Revenue Code sect ion 82 provides that:

There shal l  be included in gross income (as compensat ion
for services) any amount received or accrued, direct ly or
indirect ly,  by an individual as a payment for or reimburse-
ment of expenses of moving from one residence to another
residence which is attr ibutable to employment or sel f-employ-
ment.

B. That the Revenue Rul ing 75-84 states in pert inent part  that:

When a taxpayer incurs moving expenses in connecLion with
the commencement of work by him at a new pr incipal place of
work in the United States, such expenses are al locable to
United States source income and not al locable to or chargeable
against earned income under sect ion 911 of the Code.

Since moving expenses are al l -ocable Lo or chargeable
against income to be derived from an employee's performance
of services at a new pr incipal place of work, a reimbursement
received by an employee from his employer for such expenses
wil l  general ly,  in the absence of evidence to the contrary,
also be attr ibutable to such services.

C. That.  Si tuat ion (2) under Revenue Rul ing 75-84 deals with a United

States Cit izen who was employed by a domest ic employer in a foreign country and

was subsequent ly transferred to the United States to work for the domest ic

employer.  In this si tuat ion the domest ic employer reimbursed the taxpayer for

his moving expenses. Said rul ing concluded that under this si tuat ion I ' the

movi-ng expense reimbursement. . .  is gross income under sect ion 82 and is attr ibu-

table to future services to be performed in the United States. Thus, such

amount const i tutes income from sources within the United States. "

D. That Situat ion (3) under Revenue Ru1ing 75-84 deals with a United

States Cit izen who was employed by a domest ic employer,  in a foreign country

and subsequent ly,  af ter complet ing his work in the foreign country,  he returned

to the United States to work for a di f ferent company. In this si tuat ion his

previous employer reimbursed the taxpayer for his moving expenses. Said rul ing
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concluded that under this si tuat ion ' r the moving expense reimbursemenL.. .  is

gross income under sect ion 82 and is attr ibutable to past servi-ces performed in

a foreigh country.  Thus, such amount const i tuted income from sources without

the  Un i ted  Sta tes .

E. That Revenue Rul ing 69-316 deals with the quest ion of who is the

e m p l o y e r  f o r  p u r p o s e s  o f  F . I . C . A . ,  F . U . T . A .  a n d  c o l l e c t i o n  o f  i n c o m e  t a x  a t

source on wages. This Rul ing holds that individuals who are engaged by a

subsidiary of a corporat ion to perform services soleIy for the subsidiary under

i ts direct ion and conLrol  are employees of the subsidiary for which they render

s e r v i c e s .

F. That.  pet i t ioner has fai led to sustain his burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that he was engaged by a

subsidiary ( IBM Europe) to perform services solely for said subsidiary under

i ts direct ion and control .  Further,  he has fai led to show that Revenue Rul ing

69'316 is properly appl icable to place him within Situat ion (3) of Revenue

Ru1ing 75-84. Accordingly,  as provided by Revenue Rul ing 75-84, Situat ion (2),

pet i t ionerrs moving expense reimpursement is attr ibutable to future services to

be performed in the United States, and as such, i t  const i tutes income from

sources  w i th in  the  Un i ted  Sta tes .  Mat te r  o f  George B.  Dowel l  and Mar jo r ie  A .

D o w e l l  v .  C o m m i s s i o n e r ,  T . C .  M e m o  1 9 7 7 - 1 0 1 .

G. That since the moving expense reimbursement at issue const i tutes

United States source income. such reimbursement also const i tutes New York

source income within the meaning and intent of  sect ion 632(b) (1) (B) of the Tax

Law.



H. That the pet i t ion of John

and the Not ice of Def ic iency, dated

such addit ional interest as may be

DATED: Albany, New York

APR 0 t 1982

and E l izabeth  S.  Br ink  i s  den ied

, 1978 is sustained together with

owing.
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E.  Br ink

June 19

lawful ly

SSIONER


