
STATE OF NEI,{ YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 . 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not i ,ce of Decision by
cert i f ied mai l  upon Ann M. Branca and Stephen l{ .  Mulvey, Trustees under I{ i l I
of  James A. Mulvey for the Benef i t  of  Ann M. Branca, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
posLpa id  wrapper  addressed as  fo l lows:

Ann M. Branca and Stephen W. Mulvey
TrusLees under Wil l  of  James A. Mulvey
For the Benef i t  of  Ann M. Branca
312 Danbury  Rd.
New Mi l fo rd ,  CT 06776

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

In the Matter of the Pet i t ion
o f

Ann M. Branca and Stephen Id. Mulvey
Trustees under Wil l  of  James A. Mulvey

For the Benef i t  of  Ann M. Branca AT'T'IDAVIT OF MAITING

is  the pet i t ioner
the last  known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day of December, 7982.

' ' l' '  , " , , ; ,  "  
, t  , , u .  

.  . : .  /

AUTFIORIZED TO ADMINISIER
OATI{S PURSUANT T0 TAX IJAW
SECTION 174

t ha t  t he  sa id  add ressee
for th on said wrapper i
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In Lhe Matter of the Pet i t ion
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Ann M. Branca and Stephen W. Mulvey
Trustees under Wil l  of  James A. Mulvey

For the Benef i t  of  Ann M. Branca AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert . i f ied mai l  upon Robert  F. Idetch the represenLat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rober t  F .  Welch
Olvany, Eisner & Donnel ly
645 Madison Ave.
New York, NY 10022

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the united States Postal  service within the state of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

the representat ive
said wrapper is the

1 S

on

Sworn to before me this
29th day of December, 7982.

: l ' .  7  /

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IAW
SECTION 174

I



I

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Ann M. Branca and Stephen W. Mulvey
TrusLees under WiI l  of  James A. Mulvev
For the Benef i t  of  Ann M. Branca
312 Danbury Rd.
New Mi l fo rd ,  CT 06776

To the  Trus tees :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect i -on(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the StaLe of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Rober t  F .  Welch
Olvany, Eisner & Donnel ly
645 Madison Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ANN I"1. BRANCA AND STEPI{EN W. MUTVEY
TRUSTEES I]NDER WItt OF JAI"IES A. MUTVEY

FOR TI{E BENEFIT OF ANN M. BRANCA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year 1975.

DECISION

Ann M. Branca and Stephen W. Mulvey, Trustees under wi l l  of  James A.

Mulvey  fo r  the  benef i t  o f  Ann M.  Branca,  c /o  Rober t  F .  l , /e lch ,  Esq. ,  645

Madison Avenue, New York, New York 70022, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of the

Tax law fo r  the  year  1975 (F i le  Nos.  25905,25906,25907) .

The pet i t ioners have st ipulated that this matter be decided by the State

Tax Commission without hearing based upon st ipulat ion signed by the representa-

t ive of the pet i t ioners and the representat ive of the Audit  Divis ion.

The Tax Commission renders the fol lowing decision.

ISSUES

I .  Whether the Audit  Divis ion erroneously computed interest on the

overpaJrment due petitioners.

I I .  h,hether pet i t ioners t imely f i led a not ice of change in Federal  taxable

income with respect to the disal lowance of part  of  a claim for refund.

I I I .  What was the correct date of the f inal  Federal  determinat ion.
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FINDINGS OF FACT

1. Pet i t ioners are the Trustees of a Testamentary Trust for the benef i t .

of  pet i t ioner Ann M. Branca, created under the Last Wil l  and Testament of James

A. Mulvey, who died on December 3, 1973, a resident of the State of New York.

2. 0n January 6, 7976, pet i t ioners f i led a New York State Income Tax

Fiduciary Return for the year 1975, wherein they reported taxable income of

f iduc ia ry  o f  $429,654.00  on  wh ich  pe t i t ioners  pa id  taxes  in  the  amount  $77,800.30 .

Said amount included a surcharge and a minimum income tax.

3. The determinat ion of the correct amount of Federal  and State income

taxes by the pet i t ioners for the year 1975 was dependent upon the f inal  determin-

a t ion ,  fo r  Federa l  es ta te  tax  purposes ,  o f  the  December  3 ,  1973 va lue  o f

cer ta in  shares  o f  common and two c lasses  o f  p re fe r red  s tock  o f  a  c lose ly  he ld

corporat ion owned by the trustees (such shares being herein referred to as the

"corpora te  in te res t r t )  .

4 .  On September  15 ,  7976,  pe t i t ioners ,  p r io r  to  the  f ina l  de termina t ion

of the value of the ' rcorporate interest.rr ,  f i led with the Internal Revenue

Service on Form 843, a protect ive claim for refund, wherein they asserted that

they had correct ly reported in their  1975 tax return the amount of gain that

the Estate of James A. Mulvey had derived on March 10, 1975 from the sale of

the "corporate interestr t ,  and wherein they requested a condit ional refund of

some port ion of such taxes i f  i t  should eventual ly be det.ermined that the value

of  such "corpora te  in te res t i l  was  in  excess  o f  the  $9521498.00  va lue  tha t  had

been used in computing the 1975 gain real ized from the disposit ion of the

"corpora te  in te res t r t .
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5. The pet i t . ioners did not not i fy the Department of the f i l lng of the

above mentioned protect ive claim for refund within 90 days after September 15,

1 9 7 6 .

6. As a result  of  a compronise between the Estate of James A. Mulvey and

the  In te rna l  Revenue Serv ice ,  the  va lue  o f  the t tcorpora te  in te res t r rwas,  on

D e c e m b e r  2 8 ,  1 9 7 7 ,  f i n a l l y  d e t e r m i n e d  t o  b e  9 2 , 5 0 4 , 8 4 5 . 0 0 .

7. 0n March 30, 1978, a report  of  income tax changes was made with

respect to pet i t ionersr claim for refund with the Internal Revenue Service

which  prov ided,  in  par t ,  tha t :

"0n September 15, 7976r you f i led a t imely claim on Form 843
for  a  re fund o f  $1961483.15  fo r  the  year  end ing  December  31 ,
1975.  The issues  ra ised by  your  c la im have been cons idered
and al lowed in this report  to the extent determined to be
cor rec t .  Th is  repor t  supercedes tha t  da ted  March  7 ,  1 .978. "

The consent to this report  was signed by Stephen W. Mulvey, Trustee, on Apri l

4,  1 '978. Said consent contained a statement to the effect that,  " I t  is under-

s tood tha t  th is  repor t  i s  sub jec t  to  accepLance by  the  D is t r i c t  D i rec to r . "  A

photostat ic copy of this report  and the consent is contained in the f i le.

8 .  0n  May 26 ,  1978,  the  D is t r i c t  D i rec to r  o f  In te rna l  Revenue no t i f ied

the pet i t ioners by let ter that i t  had decided:

( i )  To  ad jus t  the  pe t i t ioners '  income tax  l iab i l i t y  fo r  the
y e a r  1 9 7 5  f r o m  $ 1 9 6 , 4 8 3 . 1 5  a s  r e p o r t e d  t o  9 1 3 , 1 9 3 . 5 8 ;

( i i )  To  par t ia l l y  d isa l low the i r  c la im fo r  re fund to  the
e x t e n t  o f  $ 1 3 , 1 9 3 . 5 8 ;

( i i i )  To  a l1ow the  $183 ,289.57  ba lance o f  the  c la im fo r  re fund.

9. 0n or about July 14, 1978, the Internal Revenue Service mai led to the

pet i t ioners  a  check  fo r  $211,007.72  (o f  wh ich  $183,289.57  represented  a  par t ia l
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re fund o f  1975 taxes ,  and the  ba lance o f  $271718.15  represented  s ta tu to ry

in te res t  thereon) .

10. The pet i t ioners f i led a Form IT-115 for 1.975 (Report .  of  Change In

Federal  Taxable Income, f tems of Tax Preference or Disal lowance of Claim For

Credit  or Refund) and accompanying let ter and documents with the Audit  Divis ion

(bearing the in-stamp of the mai l  room dated October 3, 1978 - which is the

date said form and documents were actual ly received).  The adjustment of their

1975 income tax l iabi l i ty by the Internal Revenue Service resulted in the

al lowance of the claim for refund of New York taxes of $571599.80 with interest.

Among the papers in the file was a copy of a notice from the Internal Revenue

Service to pet i t ioners dated t lay 26, 1978 stat ing that i t  had accepted the

report  of  i ts examiner which had part ial ly disal lowed i ts claim for credit  or

refund.

11. The pet i t ioners overpaid their  New York income taxes for the year 1975

i n  t h e  a m o u n t  o f  $ 5 7 , 5 9 9 . 8 0 .

12. 0n or about November 10, 1978, the Department forwarded to the pet i t ioners

a  check  fo r  $601872,62  o f  wh ich  $57,599.80  represented  the  overpayment  o f  taxes

for  1975 and $31272.82  represented  l im iLed s ta tu to ry  in te res t  f rom Apr i l  15 ,

7976 to  December  15 ,  1976.

13. Pet i t ioners t imely f i led a pet i t ion contending that they were ent i t led

to  s ta tu to ry  in te res t  fo r  the  per iod  f rom Apr i l  15 ,  1976 to  0c tober  11 ,  1978.

14. Pet i t ionersr request for proposed Findings of Fact numbered "1"

t h r o u g h 1 1 6 "  a r e  g r a n t e d .  P r o p o s e d  F i n d i n g s  o f  F a c t t t 7 " ,  t t 8 t t ,  t t 1 0 t ' a n d t t 1 1 "  a r e

subs tan t ia l l y  g ran ted .  Proposed F ind ing  o f  Fac t  ' r9 r r ,  i s  no t  en t i re ly  in



- 5 -

accordance with the facts contained in Findings of Fact "10".  The modif ica-

t ions of the f indings of fact are based upon the documents in the Tax Appeals

f i l e .  P e t i t i o n e r s ' p r o p o s e d  F i n d i n g  o f  F a c t  " 1 2 "  i s  r e j e c t e d  s i n c e  i t  i s  b a s e d

on conjecture and is therefore i rrelevant.

CONCI,USIONS OF IAI,I

A .  That  sec t ion  659 o f  the  Tax  law prov ides ,  in  par t ,  tha t  i f  a  taxpayer 's

Federal  taxable income is changed or i f  a taxpayer 's claim for credit  or refund

is disal lowed in whole or in part ,  such taxpayer shal l  report  such change

within ninety (90) days after the f inal  determinat ion of such change, correct ion

or  d isa l lohrance.

B.  That  sec l ion  687(c )  o f  the  Tax  law prov ides ,  in  par t ,  tha t  i f  the

report  required to be f i led within the 90-day period therein specif ied is not

f i led within such t ime period, interest on any result ing refund or credit  shal l

cease t .o accrue after such ninet ieth day.

C. That May 26, 1978 is the date the fnternal Revenue Service accepted

the report  of  i ts examiner which had been previously consenLed to by pet i t ioner

Stephen W. Mulvey. The date of l lay 26, 7978 is therefore deemed to be the date

o f  f ina l  de termina t ion ;  there fore ,  pe t i t ioner  d id  no t  t ime ly  f i le  a  no t ice  o f

change in Federal  taxable income.

D. That the l imitat ion of interest by the Audit  Divis ion to December 15,

1976 was er roneous.

E. That the Audit  Divis ion is directed to recompute the interest due

pet i t ioners  f rom Apr i l  15 ,  7976 Lo  August  24 ,  1978,  less  any  in te res t  a l ready

p a i d .



- 6 -

of the pet i t ioners is

Law t tDt t  and t tE t t  and

hereby granted

is  in  a l l  o ther

to the extent

respec ts

F. That the pet i t ion

indicated in Conclusions of

den ied .

DATED: Albany, New York

Drc 29 1982

STATE TAX

frcy1^tt-ffiI


