
STATE OF NEW YORK

STATE TAX COI'TMISSION

In the Matter of the Pet i t ion
o f

Arthur A. Borsei
and Joyce B. Borsei

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur A. Borsei and Joyce B. Borsei,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid \{rapper addressed as fol lows:

Arthur A. Borsei
and Joyce B. Borsei
57 Memling Dreef
1900 Overi jse, BETGIU{

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said address
forth on said wrapper

AFFIDAVIT OF MAITING

is the petit ioner
s the last known address

That. deponent further says
herein and that the address set
of the pet. i t ioner.

Sworn to before me this
8th day of September, L982.

INISTER
, ,,,- i:;i I 'LliiSr;,UtT
lgf lifiJ I :rrl,

I0 TAX LAII



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur A. Borsei
and Joyce B. Borsei

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Se5rmour Gi l lman the represeatat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Seymour Gillman
1775 Broadway
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

AFFIDAVIT OF MAITING

is the representative
on said lirrapper is the

That deponent
of the pet i t ioner
last known address

Sworn to before me this
8th day of September, 7982.

,i.iJiFIORIZED TO ADMINISIER
C;',ilS PLtfiIl,;AJ{T I0 TAJ( IrAW
SECTi0 l r  l ' r , j



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

September 8, 1982

Arthur A. Borsei
and Joyce B.  Borsei
57 Memling Dreef
1900 Overi jse, BETGIUM

Dear  Mr .  &  Mrs .  Bo rse i :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review aL the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Seynour GiLInan
1775 Broadway
New York, NY 10019
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHLIR A. BORSEI and JOYCE B. BORSEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1973.

DECISION

PeLi t ioners ,  Ar thur  A .  Borse i  and Joyce B.  Borse i ,  57  Meml ing  Dreef ,  1900

Overi jse, Belgium, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1973

(Fi le No. 22669).

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing 0ff icer,  at

the off ices of the Stat.e Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 20 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  Seymour  G i l lman,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioners were domici l iar ies of New York State during I973.

FINDINGS OF FACT

1.  Pet i t ioners ,  Ar thur  A .  Borse i  and Joyce B.  Borse i ,  on  September  2 ,

7976, f i led a part-year New York State income tax resident return for 1973, on

which they indicated their  per iod of New York residence to be January 1, 1973

t o  J u l y  1 7 ,  1 9 7 3 .

2. An May 22, 7978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, on the grounds that a United States ci t izen does

not change his domici le by going to a foreign coutry unless he intends to
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remain there permanently and never to return. As you are a domici l iary of New

York State who was within the state for more than thir ty days, no change of

residence status is recognized for the year 1973; therefore, they were taxable

as residents on their  total  income from al l  sources to the extent that such

income l^tas reported for Federal  income tax purposes. On l lay 22, 1978, the

Audit  Divis ion issued a Not ice of Def ic iency assert ing addit ional personal

income tax  o f  $11713.50 ,  p lus  in te res t  o f  $296.57r  less  an  overpaJnnent  shown on

t h e  r e t u r n  o f  $ 7 5 0 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 2 6 0 . 0 7 .

3 .  Pet i t ioners  Ar thur  A .  Borse i  and Joyce B.  Borse i  were  domic i l ia r ies

and residents of the State of Cal i fornia for over f i f teen years pr ior to 1970.

4 .  In  the  spr ing  o f  1970,  pe t i t ioner  Ar thur  A .  Borse i ,  wh i le  in  Par is ,

France on  bus iness  fo r  Data  Produc ts  Corpora t ion  a  Ca l i fo rn ia  based corporaL ion ,

met .  w i th  the  pres ident  o f  Henry  Rousse l  and co . ,  Inc . ,  a  venture  cap i ta l

corporat ion with off ices in New York, Paris and Geneva. Henry Roussel and Co.,

Inc. of fered, and the pet. i t ioner Arthur A. Borsei accepted, emplo5rment as head

of i ts Paris off ice. I t  was agreed that pet i t . ioner Arthur A. Borsei would

f i rst  go to New York for a period of indoctr inat ion, before moving to Paris.

In  September  1970,  pe t i t ioner  Ar thur  A .  Borse i  le f t  h is  job  in  Ca l i fo rn ia

and rented a home in Scarsdale, New York for the period of his indoctr inat ion.

5. During pet i t ioner Arthur A. Borseirs indoctr i .nat ion Henry Roussel and

Co.,  Inc. made a substant ial  investrnent in a New Jersey corporat ion, Inter-

nat ional Teleprinter Corporat ion. When Internat ional Teleprinter Corporat ion

needed more capital ,  and Henry Roussel and Co. ,  Inc. had no desire to make a

further investment,  a buyer was sought.  As the representat ive of Henry Roussel

and Co.,  fnc. the pet. i t ioner remained in New York only to part ic ipate in the
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negot iat ions and ul t imately the sale of Internat ional Teleprinter Corporat ion

in 1973 to the Singer Sewing Machine Co.

6. Because of the work done by pet i t ioner in the sale of Internat ional

Teleprinter Corporat ion, the Singer Sewing Machine Co. made the pet i t ioner a

very attract ive offer to work for them in Brussels,  Belgium which the pet i t ioner

accepted with the understanding and wri t ten agreement that i f  ever his service

were terminated in Europe the company would pick up the actual cost of  relocat ing

h is  fami ly  and househo ld  goods f rom Brusse ls  to  Los  Ange les ,  Ca l i fo rn ia .  0n

JuIy 17, 1973 the pet i t ioners lef t  the United States with their  daughter and

moved t .o Belgium.

7 .  In  1973,  the  pe t i t ioners  f i led  and pa id  Be lg ium taxes  on  a  non- res idenL

return because they fai led to sat isfy one of the fol lowing requirements: (1)

ci t izen of Belgium, (2) c i t izen of Common Market Country,  (3) or having more

assets in Belgium than elsewhere. The pet i t ioners could not sat isfy any of the

requirements since Lhey were ci t izens of the United States and st i l l  owned real

estate in Cal i fornia with a value higher Lhan the assets they had in Belgium.

The pet i t ioners had no property in New York State after JuIy 17 ,  7973.

8. The pet i t ioners entered Belgium in 1973 under a three year work permit

which evolves into a permanenL work permit  af ter three years authoriz ing the

pet i t ioner to be employed in Belgium for an indef ini te period of t ime.

9. The pet i t ioner Arthur A. Borsei in 7977 lef t  the employ of the Singer

Sewing Machine Co. and secured other employment and is st i l l  l iv ing with his

family and working in Belgium as of the date of this hearing.

CONCTUSIONS OF tAW

A. That the

only two elements

United Stat.es ci t izen can change

are necessary. He must take up

his domici le instant ly,  for

residence at the new domici le
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and he must  in tend to abandon h is  pr ior  domic i le  and adopt  the new place of

res idence as h is  f ixed,  t rue and permanent  home to which he would have the

in ten t i on  o f  r e tu rn ing  wheneve r  absen t  (Be rha l t e r  v .  I rm isch ,  75  F .R .D .  539 ) .

That  a domic i le  once establ ished cont inues unt i l  the person in quest ion moves

to a new locat ion wi th the bona f ide in tent ion of  making h is  f ixed and permanent

home there.  No change of  domic i le  resul ts  f rom a removal  Lo a new locat ion i f

the in t .ent ion is  to  remain there only for  a l imi ted t ime;  th is  ru le appl ies

even though the indiv idual  may have sold or  d isposed of  h is  former home [2A

NYCRR La2 .2 (d ) (2 )1 .

That  in  the instant  case the pet i t ioners '  in tent ions pr ior  to  and

dur ing thei r  per iod of  res idency in  New York State was to remain there only for

a l imi ted t ime leads to the conclus ion that  the pet i t ioners were domic i l iar ies

o f  t he  S ta te  o f  Ca l i f o rn ia  f o r  t he  en t i r e  t axab le  yea r  1973 .

B.  That  dur ing the year  aL issue the pet i t ioner  d id mainta in a permanent

p lace of  abode in New York and spent  in  the aggregate more than one hundred

eighty- three days of  the taxable year  in  th is  s tate I  therefore,  the pet i t ioners

were res idents of  New York State for  income tax purposes in  1973 in accordance

wi th the meaning and intent  of  sect ion 605 (a)  (2)  of  the Tax Law and 20 NYCRR

102 .2 (a ) (Z )  even  though  they  were  no t  domic i l ed  i n  New York .  Acco rd ing l y  a l l

income received dur ing the year  is  taxable to New York to the same extent  as

fo r  Fede ra l  t ax  pu rposes .
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C. That the pet i t ion of Arthur A. Borsei and Joyce B. Borsei is denied

and the Not ice of Def ic iency issued l l lay 22, 1978 is sustained together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

SEP O B 1982
4CTIIG

ISSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, L982

Arthur A. Borsei
and Joyce B. Borsei
57 Memling Dreef
1900 Overi jse, BELGIIIM

D e a r  M r .  &  M r s .  B o r s e i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat.e of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
SeSnnour Gillman
1775 Broadway
New York, NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

ARTHUR A. BORSEI and JOYCE B. BORSEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Axticl-e 22
of the Tax Law for the Year 1973.

DECISION

Pet i t ioners ,  Ar thur  A .  Borse i  and Joyce B.  Borse i ,  57  Meml ing  Dreef ,  1900

Overi jse, Belgium, f i led a pet. i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1973

(Fi le No. 22669).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two I^/or ld Trade Center,  New York, New

York ,  on  May 20 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  SeSrmour  G i l lman,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSTIE

l{hether pet i t ioners were domici l iar ies of New York State during L973.

FINDINGS OF FACT

1.  Pet i t ioners ,  Ar thur  A .  Borse i  and Joyce B.  Borse i ,  on  September  2 ,

7976, f i led a part-year New York State income tax resident return for 1973, on

which they indicated their  per iod of New York residence to be January 1, 7973

t o  J u l y  1 7 ,  1 9 7 3 .

2. On May 22, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, on the grounds that a United States ci t izen does

not change his domici le by going to a foreign coutry unless he intends to
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remain there permanently and never to return. As you are a domici l iary of New

York State who was within the state for more than thir ty days, no change of

residence status is recognized for the year 7973; therefore, they were taxable

as residents on their  total  income from al l  sources to the extent that such

income was reported for Federal  income tax purposes. onYIay 22, 1978, the

Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  asser t ing  add i t iona l  persona l

income tax  o f  $11713.50 ,  p lus  in te res t  o f  $296.57r  less  an  overpa l rment  shown on

t h e  r e t u r n  o f  $ 7 5 0 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ I , 2 6 0 . 0 7 .

3 .  Pet i t ioners  Ar thur  A .  Borse i  and Joyce B.  Borse i  were  domic i l ia r ies

and residents of the State of Cal i fornia for over f i f teen years pr ior to 7970.

4 .  In  the  spr ing  o f  1970,  pe t i t ioner  Ar thur  A .  Borse i ,  wh i le  in  Par is ,

France on business for Data Products Corporat ion a Cal i fornia based corporat ion,

met  w i th  the  pres ident  o f  Henry  Rousse l  and Co. ,  Inc . ,  a  venture  cap i ta l

corporat ion with off ices in New York, Paris and Geneva. Henry Roussel and Co.,

Inc. of fered, and the pet i t ioner Arthur A. Borsei accepted, emploSrment as head

of i ts Paris off ice. I t  was agreed that pet i t ioner Arthur A. Borsei would

f i rs t  go  to  New York  fo r  a  per iod  o f  indocLr ina t ion ,  be fore  mov ing  to  Par is .

In  September  1970,  pe t i t ioner  Ar thur  A .  Borse i  le f t  h is  job  in  Ca l i fo rn ia

and rented a home in Scarsdale, New York for the period of his indoctr inat ion.

5. During pet i t ioner Arthur A. Borsei is indoctr inat ion Henry Roussel and

Co.,  Inc. made a substant ial  investment in a New Jersey corporat ion, Inter-

nat ional Teleprinter Corporat ion. When Internat ional Teleprinter Corporat ion

needed more  cap i ta l ,  and Henry  Rousse l  and Co. ,  Inc .  had no  des i re  to  make a

further investment,  a buyer was sought.  As the representat ive of Henry Roussel

and Co.,  Inc. the pet i t ioner remained in New York only to part ic ipate in the
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negot iat ions and ul t imately the sale of Internat ional Teleprinter Corporat ion

in 1973 to the Singer Sewing Machine Co.

6. Because of the work done by pet i t ioner in Lhe sale of Internat ional

Teleprinter Corporat ion, the Singer Sewing Machine Co. made the pet i t ioner a

very attract ive offer to work for them in Brussels,  Belgium which the pet i t ioner

accepted with the understanding and wri t ten agreement that i f  ever his service

were terminated in Europe Lhe company would pick up the actual cost of  relocat ing

h is  fami ly  and househo ld  goods f rom Brusse ls  to  Los  Ange les ,  Ca l i fo rn ia .  0n

JuIy 17, 7973 the pet i t ioners lef t  the United States with their  daughter and

moved to Belgium.

1 .  In  1973,  the  pe t i t ioners  f i led  and pa id  Be lg ium taxes  on  a  non- res ident

return because they fai led to sat isfy one of the fol lowing requirement.s:  (1)

ci t . izen of Belgium, (2) c i t izen of Comnon Market Country,  (3) or having more

assets in Belgium than elsewhere. The pet i t ioners could not sat isfy any of the

requirements since they were ci t izens of the United St.ates and st i l l  owned real

estate in Cal i fornia with a value higher than the assets they had in Belgium.

The pe t i t ioners  had no  proper ty  in  New York  S ta te  a f te r  Ju ly  17 ,  1973.

B. The pet i t ioners entered Belgium in 1973 under a three year work permit

which evolves into a permanent work permit  af ter three years authoriz ing the

pet i t ioner to be employed in Belgium for an indef ini te period of t ime.

9. The pet i t ioner Arthur A. Borsei in 1977 lef t  the employ of the Singer

Sewing Machine Co. and secured other employment and is st i l l  l iv ing with his

family and working in Belgium as of the date of this hearing.

CONCTUSIONS OF tA\^/

A. That the

only two elements

United States ci t izen can change

are necessary. He must take up

his domici le instant ly,  for

residence at the new domici le
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and he must  in tend to abandon h is  pr ior  domic i le  and adopt  the new place of

res idence as h is  f ixed,  t rue and permanent  home to which he would have the

in ten t i on  o f  r e tu rn ing  wheneve r  absen t  (Be rha l t e r  v .  I rm isch ,  75  F .R .D .  539 ) .

That  a domic i le  once establ ished cont inues unLi l  the person in quest ion moves

to a new locat ion wi th the bona f ide in tent ion of  making h is  f ixed and permanent

home there.  No change of  domic i le  resul ts  f rom a removal  to  a neqr  locat ion i f

the in tent ion is  to  remain there only for  a l i rn i ted t imel  th is  ru le appl ies

even though the indiv idual  may have sold or  d isposed of  h is  former home [20

NYCRR ro2 .2 (d ) (2 )1 .

That  in  the instant  case the pet i t ionersr  in tent ions pr ior  to  and

dur ing thei r  per iod of  res idency in  New York State was to remain there only for

a l imi ted t ime leads to the conclus ion that  the pet i t ioners were domic i l iar ies

o f  t he  S ta te  o f  Ca l i f o rn ia  f o r  t he  en t i r e  t axab le  yea r  1973 .

B.  That  dur ing the year  at  issue the pet i t ioner  d id mainta in a permanent

p lace of  abode in New York and spent  in  the aggregate more than one hundred

eighty- three days of  the taxable year  in  th is  s tate I  therefore,  the pet i t ioners

were res idents of  New York State for  income tax purposes in  1973 in accordance

wi th the meaning and int .ent  of  sect ion 605(a)(2)  of  Lhe Tax Law and 20 NYCRR

IO2 .2 (a ) (2 )  even  though  they  were  no t  domic i l ed  i n  New York .  Acco rd ing l y  a l l

income received dur ing the year  is  taxable to New York to the same extent  as

fo r  Fede ra l  t ax  pu rposes .
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C. That the petit ion of Arthur A. Borsei and Joyce B. Borsei is denied

and Lhe Notice of Deficiency issued YIay 22, 1978 is sustained together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

sEP 0 8 1982
(

ICTIilG
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