
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

Morton Tillman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of personal Income
Tax under Article 22 of the Tax law for the year
1 9 7 4 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  Apr i l ,  \982 .

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says tbat she is an
enployee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Morton Ti l lman, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Morton Ti l lman
49 Shelbourne Lane
New Hyde Park, NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

AITIDAVIT OF HAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE T,AX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  7982

Morton Ti l lman
49 Shelbourne Lane
New Hyde Park, NY 11040

Dear  Mr .  T i l lman:

Please take not ice of the Decision of the State Tax Comulission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrat ive level.
Tax Lawr any proceeding in court to revieli an
Commission can only be instituted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 nonths from the

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau ' l itigation Unit
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX CO}IUISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Sheldon

of the Pet i t ion
o f
M. Bernstein

AFFIDAVIT OF MAII.ING
for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  fncome
Tax under Ar t ic le  22 of  the Tax Law for  the year
7 9 7 4 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxat ion and Finance, over 18 years of age, and
that on the 9th day of April, 1982, she served the within notice of Decision by
cert i f ied mai l  upon Sheldon M. Bernstein, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sheldon M. Bernstein
775 Bonn ie  Dr .
Ba ldwin ,  NY 11510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLates Postal  Service within the State of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
9 th  day  o f  Apr i l ,  1982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY.  NEW YORK 12227

Apri l  9,  1982

Sheldon M. Bernstein
775 Bonnie Dr.
Ba ldwin ,  NY 11510

Dear Mr. Bernst.ein:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 590 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORTON TIIIMAN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal fncome Tax under Articl^e 22
of  the Tax Law for  the Year 1974.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

SHETDON M. BERNSTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLc].e 22
of the Tax Law for the Year 7974-

Pet i t ioner,  Morton Ti l lman, 49 Shelbourne lane, New Hyde Park, New York

11040, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le

No.  26007) .

Pet i t ioner,  Sheldon M. Bernstein, 775 Bonnie Drive, Baldwin, New York

11510,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le

N o .  2 6 0 0 5 ) .

A consol idated formal hearing was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

N e w  Y o r k ,  N e w  Y o r k ,  o n  O c t o b e r  2 8 , 1 9 8 1  a t  1 : 1 5  P . M .  P e t i t i o n e r s  a p p e a r e d  p r o

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (James F .  Mor r is ,

E s q .  ,  o f  c o u n s e l ) .

l

/
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ISSIIES

I .  Whether pet i t ioners were persons responsible for col lect ing and paying

over to the State Tax Commission taxes vJithheld from the vrages of employees

of  la faye t te  E lec t r i c  Corp . ,  who w i l l fu l l y  fa i led  to  do  so ,  and are  there fore

l iable for the penarty imposed under sect ion 6s5(g) of the Tax law.

I I .  Whether the Audit  Divis ion improperly appl ied payments received in

the bankruptcy proceeding of lafayette Electr ic Corp. to any post.-pet i t ion

wi thho ld ing  tax  l iab i l i t y .

FINDINGS OF FACT

1.  On October  30 ,  1978,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  Mor ton

Ti l lman a Statement of Def ic iency and a Not ice of Def ic iency, assert ing

penalties equal Lo the amount of New York State withholding taxes of Lafayette

Electr ic Corp. ("Lafayette") which were due and unpaid for the year L974 in

t h e  a m o u n t  $ 4 , 4 6 7 . 0 6 .

On the same date, the Audit  Divis ion issued to pet i t ioner Sheldon M.

Bernstein a Statement of Def ic iency and a Not ice of Def ic iency, assert ing

penalt ies equal to the amount of New York State withholding taxes of lafayette

wh ich  were  due and unpa id  fo r  Ig74 in  the  amount  $4 ,467.06 .

The Statement of Def ic iency issued to both pet i t ioners indicated that

the withholding tax period at issue was September 1 through Septernber 30, I974.

2. The Audit  Divis ion advised the Tax Appeals Bureau of the State Tax

Commission, bV memorandum dated October 28, 1980, that the l iabi l i ty of  Lafayette

for unpaid withholding taxes for the period September 1 through November 13,

I974 had been reduced to  94 ,009.56 .
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3. At the formal hearing, counsel for the Audit  Divis ion st ipulated that

lafayette had f i led bankruptcy under Chapter 11 and that the Audit  Divis ion

rece ived two paynents  in  tha t  mat te r  in  the  amounts  o f  $2r816.70  and $173.91 .

4. Mr. Ti l lman was vice-president of Lafayette. His pr imary dut ies were

in market ing, and he supervised sales personnel.

Mr. Bernstein is a cert i f ied publ ic accountant who perforned bookkeeping

for the corporat ion, al though tax returns were prepared by outside accountants.

Mr. Bernstein also part ic ipated in sales and distr ibut ion. He signed the 1973

franchise tax report  on June 13, 1974 as secretary of the corporat ion; on

Schedu le  F  (Of f i cers  and Cer ta in  S tockho lders )  o f  sa id  repor t ,  he  is  l i s ted

as secretary-treasurer.  The franchise tax report  for 1974, signed by the

t rus tee  in  bankruptcy  on  Ju Iy  25 ,  1975,  a lso  ind ica tes  Mr .  Berns te in 's  pos i t ion

as secret.ary-treasurer.

5. Lafayette was the whol ly-owned subsidiary of Ti lar Industr ies, Inc.

("Ti lar") ,  a holding company which owned two other subsidiar ies. Both pet i t ioners

were  shareho lders  in  and o f f i cers  o f  T i la r .

6.  Eight persons, including Mr. Ti l lman and Mr. Bernstein, were authorized

wri te checks on the Lafayette corporate account.  Two signatures were required

each check. Pet i t . ioners did, in fact,  wri te checks on the account.

7. Frankl in Nat ional Bank had provided f inancing to Lafayette unt i l  the

bank ceased opera t ions  in  June,  I974.  Thereaf te r ,  T re fo i l  Cap i ta l  Corp .

("Trefoi l ")  and lafayette entered into a f inancing arrangemenL, apparent ly as

the result  of  a conversat ion or meeting between Mr. Bernstein and a former

employee of European American Bank who took a posit ion with Trefoi l .  Trefoi l

advanced funds to Lafayette, secured by the accounts receivable and inventory.

to

on
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8. During the summet of L974, Lafayette began to experience f inancial

di f f icul t ies. By mid-August,  the corporat ion's f inances had so decl ined that

Trefoi l  stat ioned tvto to four employees on Lafayette 's premises each business

day to assume the tasks of accounts receivable bookkeepers. AII  incoming funds

were received by Trefoi l  personnel and deposited to a special  Lafayette account.

Pet i t ioners stated that they had no al ternat ive but to accede to this arrangement;

Trefoi l  otherwi-se threatened to cease al l  advancements to Lafayette.

9. AII  funds were disbursed by Trefoi l  employees. According to Mr.

Bernstein, he and Mr. Ti l lman constant ly argued with Trefoi l  concerning which

creditors should be paid and frequent ly raised the issue of the accruing tax

l iab i l i t ies .

10. Trefoi l  retained i ts own accountants who prepared the tax returns

necessary from mid-AugusL through November, I974.

11. AII  but approximately six employees lef t  Lafayette for other jobs,

because h'ages were paid only intermit tent ly.  Those who stayed on, including

pet i t ioners, had their  salar ies reduced. For the last s ix weeks pr ior to the

f i l ing in bankruptcy, pet i t ioners r^rere not occupied ful l - t ime at Lafayette.

12. In November, 1974, pet i t ioners retained an attorney to prepare the

pet i t ion in bankruptcy. Said pet i t ion was f i led by Mr. Ti l Iman and Mr. Bernstein

on November  13 ,  7974.

13. lafayette had been in business for over 50 years and according to Mr.

Ti l lman, the corporat ion had an excel lent tax compl iance record.

14 .  I t  i s  pe t i t ioners '  pos i t ion  tha t  f rom mid-August ,  1974 fo rward ,  they

exercised no control  over Lafayette and had no power to pay any expenses or
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taxes owed by the corporat ion. In addit ion, pet i t ioners al lege that a port ion

of or al l  funds paid over to the State Tax Commission in the bankruptcy proceeding

were misappl ied to the post-pet i t ion tax l iabi l i ty.

15. Neither the Audit  Divis ion nor pet i t ioners produced at the hearing

copies of payrol l  tax returns f i led by lafayette or any other corporate

books  or  records .  Pet i t ioners  d id ,  however ,  p roduce a  copy  o f  th is  Commiss ion 's

amended claim in the bankruptcy proceeding, in the amount of $4r009.56 plus

i n t e r e s t  o f  $ 2 9 .  1 3 .

16. Pet i t ioners made requests of Lafayette 's former accountants and the

trustee in bankruptcy for access to any corporate books and records. They

were able to examine only a few bank statments.

CONCIUSIONS OF LAW

A. That  pet i t ioners,  Morton Ti l lman and Sheldon M. Bernste in,  were persons

required to col lect ,  t ruthfu l ly  account  for  and pay over  taxes wi thheld f rom

the wages of  employees of  Lafayet te Electr ic  Corp.  Sect ion 685 (g)  and (n)  of

the Tax Law.

Pet i t . ioners hTere shareholders and of f icers of  the parent  corporat ion

and of f icers of  la fayet te.  They were author ized s ignator ies and s igned checks

on the Lafayet te corporat ion account .  Pet i t ioners s igned and f i led the pet i t ion

in bankruptcy on November 13,  7974.  And Mr.  Bernste in made the arrangements

wi th Trefo i l  whereby the la t ter  f inanced t rafayet te 's  operat ions.

B.  That  pet i t ionersr  fa i lure to t ruthfu l ly  account  for  and pay over  the

taxes  was  w i l l f u l .  Sec t i on  685 (g )  o f  t he  Tax  Law.  They  en te red  i n to ,  acceded

to and cont inued the f inancing arrangements wi th Trefo i l  under which other
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creditors were Preferred to New York St.ate. They were ful ly aware that the

withholding tax l iabi l i ty was accruing. They were free to rescind the agreement

with Trefoi l  i f  i t  involved them in breaches of the dut ies imposed upon them

under sect ions 677 and 674 of the Tax law. Kalb v.  United States, 505 F. 2d

s06 (za c i r .  7974).

C. That pet i t ioners adduced no proof that the amount of withholding taxes

asserted by the Audit  Divis ion as due from Lafayette was erroneous. Sect ion

689(e) of the Tax Law. The memorandum from the Audit  Divis ion to the Tax

Appeals Bureau and this Commission's amended claim in the bankruptcy proceeding

corroborate the amount of penalty as set forth in the statements of def ic iency

and not ices of def ic iency issued to pet i t ioners. Said memorandum and clairn

also clar i fy that the period at issue was September 1 through November 13, 1974.

Nor have pet i t ioners adduced any proof that payments received in the

bankruptcy matter were improperly appl ied to any period after November 13, 1974.

D. That,  in accordance with Findings of Fact 2 and 3, the penalt ies asserted

aga i -ns t  pe t i t ioners  a re  reduced to  $1 ,018.95  each.

E. That the pet i t ion of Morton Ti l lman is granted to the extent indicated

in Conclusion of Law "D"; the Not ice of Def ic iency issued 0ctober 30, 1978 is

to be modif ied accordingly;  and except as so modif ied, the def ic iency is in al l

o ther  respec ts  sus ta ined.

The pet i t ion of Sheldon M. Bernstein is granted to the extent indicated

in  Conc lus ion  o f  Law "D" ;  the  Not ice  o f  Def ic iency  issued 0c tober  30 ,  1978 is
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except as so  mod i f ied ,  the  de f ic iEncy  isto be modif ied accordingly;  and that

in  a l l  o ther  respec ts  sus ta ined.

DATED: Albany, New York

APR O 9 1gB2
ATE TAX COMMISSION

AV,u


